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Out-of-Town The recent interesting de- 


Collection 


cision by the New York 
Court of Appeals in the Bank of Am- 
erica case upon the much involved 
subject of collection of out-of-town 
paper, deserves examination by bank 
Officials throughout the state It 
teaches, among other things, that 
banks should not give credit for New 
York exchange received in payment of 
collections, until the exchange is itself 
collected, for, the case holds, when 
once credited, the transaction of col- 
lection is thereby consummated, and 
the credit cannot afterwards be re- 
voked. 

Briefly stating the main points of 
the case, there was deposited in a 
New York bank, for collection, an 
indorsed draft upon a Kansas bank. 
This draft was forwarded through 
correspondents, duly presented to the 


drawee, and surrendered to the lat- 
ter upon receipt of its draft upon a 
New York bank. This, alone, accor- 
ding to some authorities—i.e. taking 
the drawee’s draft instead of cash— 
would make the collecting bank re- 
sponsible for any subsequent default, 
but the New York court assumes, in 
view of a custom of taking drawee’s 
checks, that the drawee’s draft in 
the present case was properly taken. 
But upon receipt of this draft by the 
New York bank, the latter made its 
fatal error, according to the Court 
of Appeals. It immediately credited 
the amount to its depositor and no- 
tified him thereof. This, the court 
holds, was tantamount to treating 
the original draft as paid, and con- 
clusively binding itself as debtor 
therefor to the New York depositor. 
When the bank, the following day, 
sent the draft through the exchanges 
it was dishonored ; but this was now, 
according to the court, the loss, not 
of the depositor, but of the New 
York bank which is not allowed to 
revoke the credit and undo the trans- 
action. 

What, then, should have been the 
course of the New York bank, for its 
own safety? Up to the point when it 
received the drawee’s draft in return 
it had not, as we gather from the 
opinion of the court, done anything 
to make itself responsible. But the 
New York bank was under duty, 
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either to return the money to the 
depositor, or the original draft duly 
protested. Instead of crediting the 
drawee’s draft as money, before its 
collection, it should have waited for 
its actual collection through the ex- 
changes, or its refusal of payment. 
Then, in the latter event, it could 
have returned it to Kansas, recov- 
ered the original draft, had the same 
duly protested, and discharged itself 
by returning the protested draft to 
its depositor. Let us quote the pre- 
cise language of the court on this 
proposition: 


“When, on November 3d, it (the 
New York bank) was in receipt of 
the drawee’s check, it might have 
retained the check until after pre- 
sentation for payment when if pay- 
ment was refused, it might have 
caused the check to be returned to 
the South Hutchinson Bank (Kansas 


drawee) in order that, by the return 
of the draft, and its due protest for 
non-payment, the plaintiff’s (New 


York depositor’s) rights it 


upon 
should be fully protected.” 


The questio: here arises whether a 
protest of an indorsed draft a week 
or ten days after it has been origin- 
ally presented (being the period of 
time for the journey of the drawee’s 
draft from Kansas to New York and 
back again) would be sufficient dili- 
gence to hold the indorser, and thus 
preserve the depositor’s rights. The 
New York Court of Appeals evident- 
ly assumes that it would, and it is 
not for us to gainsay it. 


— Promissory notes of cor- 

'  porations must, of neces- 
sity, be executed by personal signa- 
ture of one or more officers;! jbut, 
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owing to the varying forms in which 
such signatures are made, it is often 
a matter of uncertainty whether a 
note is a corporate obligation, or the 
personal obligation of the signing 
official. Numerous are the decisions 
throughout the country which have 
dealt with this troublesome form of 
note, but unfortunately the rules laid 
down are not uniform. In the State 
of Indiana, especially, have the de. 
cisions been both numerous and con. 
flicting among themselves. In the 
case of Second National Bank of 
Akron v. Midland Steel Company, the 
Supreme Court of Indiana has now 
endeavored to bring order out of 
chaos, declaring the leading princi- 
ples, and overruling all previous de. 
cisions not in accordance with the 
law as now established. In that 
case, a promissory note, having 
printed across the top “Midland 
Steel Company,”’ was signed “R. J. 
Beatty, President.’”’ The court holds 
that the note, presumptively is the 
personal obligation of R. J. Beatty; 
but that this presumption is not con- 
clusive, and parol evidence is admis: 
sible to show that it is the contract 
of the corporation and not that of 
Beatty, personally. 

It is to the interest of the commer- 
cial world that the form of signature 
of negotiable paper, issued by corpor- 
ations, should be so simplified and 
defined that the paper would readily 
show, from its face alone, whether 
the obligation is, or is not, that of a 
corporation. If the instrument is 
ambiguous and uncertain in this pat- 
ticular, and requires extraneous evi 
dence to show the nature of the obli- 
gation, how is the commercial pur 
chaser, who looks to the face alone,to 
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be sure whether he is acquiring the 
promissory note, for example, of the 
Smith Manufacturing Co., or merely 
the individual note of John Smith, who 
signs as president of that company? 
There may be such a difference in the 
financial standing of the two, as to 
make this knowledge of vital consid- 
eration, and yet a purchaser will of- 
ten take such an instrument upon the 
mere presumption or guess that it is 
the obligation of one, only to learn 
in the end that it is the obligation of 
the other. Certain legislative rules 
providing a formula of signature of 
a corporation in order to make a ne 
gotiable instrument binding as a cor- 
porate obligation would not, in our 
opinion, innovate too strongly upon 
the freedom of contract; on the con- 
trary, in view of the vexatious doubts 
which arise from the multifarious 
forms of executing corporation paper, 
such a formula, we think, would bea 
positive benefit to the commercial 
world, be easily learned, and readily 
adaptable to the commercial needs of 
corporations. . 


Reasonable 
Time, 


Both under the common 
law and the Negotiable 
Instruments Law, a promissory note 
payable on demand is presentable 
and payable within a_ reasonable 
time. How unsatisfactory such an 
indefinite provision as to time of 
maturity is, in a system of negoti- 
able instruments wherein certainty 
is the chief desideratum, has more 
than once been pointed out in the 
Journal, together with the sugges- 
tion that some arbitrary legislative 
regulation fixing a definite time for 
the payment of demand paper, after 


which it would be deemed overdue, 
would best answer commercial needs. 
In a case which we publish in this 
number, the New York Court of Ap- 
peals thus states the law upon the 
subject. 

“What is a reasonable time can- 
not always be measured by months. 
Indeed, an investigation of a limited 
number of authorities discloses that 
as short a period as three months 
and as long a one as_ twenty-one 
months, has been held to be within a 
reasonable time, depending upon the 
special facts of each case. The pe- 
riod of three months seemed at one 
time likely to be adopted by the 
courts, because that is the period 
for which notes intended for dis- 
count are usually made. But an ar- 
bitrary period of time, it was found, 
did not often measure a reasonable 
time within the apparent under- 
standing of the parties, and so the 
rule came to be adopted that what 
constitutes a reasonable time shall 
depend upon, and be ascertained 
from, the facts of each case.”’ 

Possibly such a rule of reasonable 
time would answer the purpose, so 
far as the original parties to a ne- 
gotiable instrument are concerned, 
but from the standpoint of the com- 
mercial purchaser it is in every way 
unsatisfactory. He to whom a de- 
mand instrument is negotiated, can 
usually take no heed of the “special 
facts’”’ underlying its issue—whether, 
under such facts, the parties con- 
templated the paper would be pay- 
able one, or twenty-one months 
hence. All that the commercial pur- 
chaser has for his guidance is the face 
of the instrument itself, noting that 
it is payable on demand and being 
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chargeable with knowledge of the 
law that the instrument is payable 
within a reasonable time. But, 
without any “special facts’ for 
his guidance, when must he de- 
mand payment and cause protest, 
in order to hold the indorser on such 
a note? There is nothing in the law 
which tells him, and in this respect 
the law is lacking in certainty of pro- 
vision. 

Let us take the facts of the case be- 
fore the New York Court of Appeals 
in this connection. A promissory note 
was indorsed by the payee to, and 
discounted by, a bank after maturity. 
The note thereupon entered the 
category of demand paper. The 
bank held the note a year, then 
demanded payment; then, two weeks 
later, caused protest and gave notice 
to the indorser. Under the “special 
facts,’”’ with which the bank, in this 
instance, was acquainted, the holding 
of the note for a year, and then mak- 
ing demand, was held to be within a 
reasonable time. But the bank’s fatal 
error, so far as recourse upon the in- 
dorser was concerned, was in its di- 
latory notice of protest, which was 
delayed two weeks after demand of 
payment. This was insufficient dili- 
gence, and the indorser was held dis- 
charged. Upon this point the court 
says: 

‘“‘The notice of protest was not given 
until two weeks after a formal de- 
mand. The implied contract between 
the parties required that the demand 
should be made within a reasonable 
time and that protest should follow 
dishonor at once, not that demand 
should be made within a _ reason- 
able time, and notice of protest 
given within a reasonable time 
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afterwards. Hence, the delay in 
giving due notice of protest operated 
to discharge defendant as indorser,” 

Here, we see, the bank, the commer. 
cial purchaser, by reason of its knowl. 
edge of the “‘special facts,’’ was safe 
in delaying demand a whole year, but ° 
its conception that, having had such 
a long period in which to make de. 
mand, two weeks more was certainly 
allowable for notice of protest, was, 
it is seen, erroneous. 

But the circumstances of this par. 
ticular case, while they illustrate the 
elasticity of ‘“‘reasonable time’’ as de. 
termined by special facts, and also the 
necessity of immediate notice of dis. 
honor, following a long, but ‘‘reason- 
ably-delayed”” demand, do not illus. 
trate the many cases where the com. 
mercial purchaser has no “special 
facts’ at command for his guidance in 
determining whatisa reasonable time 
in which to make demand. For all 
such, there should be a legislative 
specification of period, within which 
demand and notice of dishonor would 
be in time to hold an indorser. Sixty 
or ninety days would seem to be a 
proper period. If demand promissory 
notes are executed and put forth with 
the understanding and expectation 
that a much longer period shall elapse 
before circumstances so shape them- 
selves that they will become ripe for 
payment, that period being, at the 
time of issue, uncertain and de- 
pendent upon future developments, 
such paper, we think, should have 
no place in a system of negoti- 
able instruments. There is too much 
uncertainty in their make-up, and 
they are unfitted for the purposes of 
circulation which negotiable instru- 
ments are specially designed to serve. 
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set-off against In the January Journal 

Bankrupt. —_ we brought to the atten- 
tion of our readers the decision of a 
referee in a western case under the 
bankrupt law to the effect that a 
bankrupt’s deposit, at the time of 
filing the petition in bankruptcy, can- 
not be applied in reduction of an ex- 
isting indebtrdness of the bankrupt 
to the bank. 

This decision, as will be seen from 
a letter of the cashier of a trust com- 
pany in the State of Washington 
which we publish in this number, has 
since been overruled by Judge Han- 
ford of the U S. District Court in 
Washington, but without a written 
opinion. 


Parity of 
Silver Dollar. 


We publish elsewhere the 
text of the bill, intro- 
duced by Mr. Hill, to maintain the 
legal tender silver dollar at parity 
with gold, as amended and report- 
ed to the House by the Committee 
on Coinage, Weights and Measures; 
together with the full majority report 
of the committee recommending its 
passage. The objects of the measure 
and the reasons why its enactment 
into law is deemed beneficial, are 
fully set forth in the report and 
need not be recapitulated here. 

A minority of the committee rec- 
ommended to Congress that the bill 
do not pass. Their views have been 
presented through Mr. Shafroth, one 
of the members of the committee. 
Summarizing their objections to the 
measure, they are 

First. Because it will impose in- 
creased burdens upon the gold re- 
serve of the treasury. 

Second. Because it will create a 
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new endless chain upon the gold re- 
serve of the treasury. 

Third. Because it facilitates the 
export of gold. 

Fourth. Because it will produce 
the destruction of silver dollars and 
silver certificates as money. 

Fifth. Because it will depress the 
prices of all commodities and prop- 
erty. 

Sixth. Because it is impossible for 
silver dollars to go to a discount as 
long as they are limited in number 
as now provided by law, and hence 
there is no necessity for this legisla- 
tion. 


Taxation of New 
York Corporations. 


New measures for the 


taxation of banks, 
savings banks, trust companies, insur- 


ance companies and corporations 
generally are pending before the leg- 
islature at Albany. As originally 
proposed, confining these remarks 
to the first three-named classes of 
institutions, the plan contemplated 
the imposition of an annual state 
tax of one per cent. on the capital, 
surplus and undivided profits of trust 
companies; an annual tax of 1 per ct. 
on the holders of shares in national 
and state banks, at a valuation of 
the total shares equal to the capital, 
surplus and undivided profits of the 
banks without any deduction what- 
ever; and an annual tax of one per 
cent. upon the surplus of savings 
banks, assessed at the market value 
of the securities in which such sur- 
plus is invested. This to be in lieu 
of local taxation for state purposes, 
but the banks not being relieved from 
other local taxation. 

These measures, if adopted, would 
largely increase the taxes which the 
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banks pay for state purposes. Being 
aimed at capital invested, rather 
than earnings, their effect would be 
injurious to the public interests as 
they would generate a tendency on 
the part of banking corporations to 
diminish their capital to a minimum 
and thus largely reduce the security 
now aflorded to depositors; and in 
practical effect, they would place 
such additional burdens upon many 
institutions whose profits are now 
small, as to make it no longer ad- 
vantageous to continue business un- 
der corporate form. They are also 
open to the criticism that they 
single out one class of citizens—ar- 
tificial persons, a few thousand in 
number — because their invested 
wealth is matter of public knowl- 
edge and easily reached for purposes 
of taxation, and seek to make them 
contribute fully one-half the entire 
tax revenues of the state, a burden 
out of all proportion to what the 
other invested wealth of the state, 
in the hands of its millions of cit- 
izens, is called upon to contribute. 

By such enactments, the state would 
virtually become a 1—100 partner in 
each one of the capitalized banking 
corporations and trust companies 
within its domain without, however, 
incurring the liability of ordinary 
partners, or part owners, for losses, 
in case the institution was unfortu- 
nate; insisting, furthermore, that its 
entire one-hundredth interest be sliced 
off from the capital each year and 
paid over toit, irrespective of whether 
or not the earnings and condition of 
the institution warranted the other 
part owners from receiving any divi- 
dend hy wav of profits at the end of 
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the year, on the one hand, or com. 
pelled them to dive into their pockets 
to make good an impairment vo! capi- 
tal on the other. At the end of 100 
years of such a process of capital. 
sharing the State would have the 
whole thing. 

But it is not to be supposed that 
these measures, as originally framed, 
will become laws. They have been 


under consideration for some time by 
a tax committee of the Legislature, 
and from all reported accounts will 
be modified in several respects before 
being reported upon for action; and 
as to the final disposition of one or 
all it is now useless to speculate. 


= According to the latest re- 

ports from Washington, 
there is likelihood that the tax on 
bank checks will be abolished, as part 
of the general scheme of war tax re- 
duction. While this tax has been 
willingly paid by the large majority 
who issue checks, it is safe tosay that 
very few will be sorry when the affix- 
ing of check stamps, or the purchase 
of stamped check books is no longer 
necessary. Then, further, our read- 
ers will miss all that technical legal 
lore which has emanated from time 
to time from the office of the Commis- 
sioner of Internal Revenue, involving 
the exemption or non-exemption of 
all those various evasive forms of 
instrument by which depositors have 
sought to get their money out of 
bank into their own or others’ hands 
without full recognition of the truth 
taat it was necessary for them to 
‘“‘lick’’ the stamps in order to enable 
Uncle Sam to “lick”? the Spaniards. 
For this, however, let us be grateful. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW 


YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law of the 
subject in all the above states—Commenced in June 18g9 number. 


NOTE. 
Instruments Law is divided into nineteen 


As enacted in New York, the Nego- 
tiabl 
articles as follows: 
1. General Provisions (Sections 1—17) 
2. Negotiable Instruments: Form and _ Inter- 
pretation (20—42) 
. Consideration (50—55) 
. Negotiation (60—8o) 
Rights of holder (go— 93) 
. Liabilities of parties (110—119) 
Presentment for payment (130—148) 
Notice of dishonor (160—189) 
Discharge (200—206) 


‘ Bilis of exchange (210—215) 


Acceptance (220—230) 
Presentment for acceptance (240—248) 
3. Protest (260—268) 
. Acceptance for honor (280—290) 
5. Payment for honor (300—306) 
. Bills in a set (310—315) 
. Promissory notes and checks (320—: 
8. Notes given for patent rights (330—3; 
. Laws repealed; When takes effect (340— 
341) 
The provisions of the law naturally fall under 
four general classifications. 
a. General Provisions. 
b. Negotiable Instruments in General. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. 
The all the 
States (with some slight exceptions which will 


text of the law is the same in 
be noted) but the numbering of the sections, 
and in some states of the articles, is nat uniform. 
There 
ticles and text, except that in some instances 
“General Provisions” follow, instead of precede, 
the remainder of the act. By following this 


course of study with reference to the New York 


is, however, the same continuity of ar- 


act, as above outlined, the reader in each state 
can apply the same to the law of his own state. 
NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE V. RIGHTS OF HOLDER, 


In previous articles (1) certain gen- 
eral provisions as to negotiable in- 
struments have been stated, (2) the 
requisites as to form of the instru- 
ment have been laid down and rules 
of interpretation provided, (3) the 
matter of consideration ‘has been 
regulated, and (4) the law governing 
the subject of negotiation by in- 
dorsement or delivery set forth with 
particularity. 

Following issue and negotiation, 
the next subject, in natural order, 
concerns the rights of the holder to 
whom a negotiable instrument has 
come, and the rules governing this 
subject are provided in Article V. 
which we are now to take up. 

What every holder of a negotiable 
instrument desires, is full payment. 
Whether he has a right thereto, by 
reason of having taken the instru- 
ment under such circumstances as to 
constitute him a “holder in due 
course,’”’ or whether it is subject to 
partial or total] non-payment in his 
hands, is defined with particularity 
in the sections embraced in Article 
V. The duties which devolve upon 
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the holder of a .negotiable instru- 
ment, concerning presentment for 
payment and notice of dishonor, so 
as to insure payment from parties 
only contingently liable thereon, are 
set forth in subsequent articles. 

The first section of the present ar- 
ticle states the rule as to the right of 
a holder to sue for payment, and as to 
the effect of payment as a discharge 
of the instrument. 


Sec. 90. Right of Holder to Sue; 
Payment—The holder of a negotiable 
instrument may sue thereon in his 
own name; and payment to him in 
due course discharges the instrument. 


Naturally, every holder of a nego- 
tiable instrument, unless born and 
bred in an atmosphere of pugnacity 
which begets a delight in lawsuits, 
would rather have payment volun- 
tarily made by the debtor, than 


forced from the latter by the judgment 
of a court of law. But where volun- 
tary payment is refused, there is no 
alternative but an appeal to the 


courts. And, recognizing this neces- 
sity, we have as the leading para- 
graph of Article V. a provision which 
makes plain just who can bring suit 
on a negotiable instrument and in 
whose name the suit can be brought. 

There was a time in the early his- 
tory of our law when the multipli- 
cation of lawsuits was looked upon 
with abhorrence, and in keeping with 
this sentiment, the law prohibited the 
assignment of what are termed 
“choses in action,’”’ or rights to re- 
cover a debt, or money, or damages 
under a contract requiring an action 
for their enforcement; then, in the 
progress of events, assignments of 
choses in action began to be made, 
and increasingly made, despite the 
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law,and the courts, deferring to pub. 
lic necessity, would permit their en. 
forcement in a suit by the assignee 
brought in the name of the assignor; 
and now in the present age, when 
the spirit of trade and transfer 
of property has become so general, 
this last impediment has been very 
largely removed by statutory enact- 
ments, providing that an assignee or 
a transferee of a right under a con- 
tract, may sue in his own name. 

At a very early period, negotiable 
instruments, by reason of their na- 
ture and uses, were excepted from 
the general prohibition of assign. 
ment of choses in action and became 
freely transferable,nor was the holder 
subject to the requirement of bringing 
suit thereon in the name of the trans. 
feror. The promise to pay was to 
the payee ‘‘or order” and suits there. 
on were brought by the transferee in 
his own name. But while the indorsee 
or holder for value of a negotiable in- 
strument can sue thereon in his own 
name, there has been a conflict of au- 
thority in some of the states whether 
an indorsee or holder ‘‘for collection” 
of a negotiable instrument, being a 
mere agent and not owner could 
bring suit thereon, in his own name, 
in the event recourse to the courts be- 
came necessary. For example, in 
Minnesota, where the state statute 
provides that actions must be brought 
in the name of the real party in in 
terest, it has been held that an in- 
dorsement of a note ‘‘Pay to A or 
order for collection,’’ makes the in- 
dorsee merely agent for the indorser, 
to collect the note, but does not vest 
in him such title as to make him a 
proper party plaintiff in a suit upon 
it. (Bank v. Hollister, 21 Minn. 385) 
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In other states, to the contrary, 
holders of negotiable instruments in- 
dorsed to them merely .‘‘for collec- 
tion,’ have been entitled to maintain 
suits thereon in their own names. 
This much preliminary, we may 
better understand exactly what is 
meant by the first paragraph of sec 
tion 90 that “the holder of a negoti- 
able instrument may sue thereon in 
his own name.”’ It will be observed 
the section does not say “holder in 
due course,’’ which term comprehends 
acquirement for value; but merely 
holder. ‘‘Holder,’’ we will remember, 
defined by section 2, ‘means the 
payee or indorsee of a bill or note, 
who is in possession of it, or the 
bearer thereof;’’ and furthermore, 


looking back at section 67, we find 
that ‘fa restrictive indorsement (such 
as “for collection’) confers upon the 
indorsee the right to bring any action 


thereon that the indorser could 
bring.”’ 

It is therefore clear, that in any 
state wherein the Negotiable Instru- 
ments Law has been enacted, the 
holder of a negotiable instrument, 
whether he be owner or mere agent, 
can bring a suit thereon in his own 
name, to enforce payment thereof, 
and when payment has been made 
to him “in due course’ (that is, 
“payment made at or after the ma- 
turity of the instrument to the holder 
thereof in good faith and without no- 
tice that his title is defective’ Sec. 
148), the instrument is discharged. 

We come now to the important 
section defining what constitutes a 
holder in due course. 


_ Sec 91. What Constitutes a holder 
inidue course.—A holder in due course 
is a holder who has taken the in- 
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strument under the following con. 
ditions: 

1. That it is complete and regular 
upon its face; 

2. That he became the holder of it 
before it was overdue, and without 
notice that it had been previously 
dishonored, if such was the fact; 

3. That he took it in good faith 
and for value; 

4 That at the time it was nego- 
tiated to him he had no notice of 
any infirmity in the instrument or 
defect in the title of the person ne- 
gotiating it. 


In this section we have a full state- 
ment of the conditions under which 
an instrument must be taken in 
order to constitute the person ac- 
quiring it a holder in due course— 
or, in other words, a bona fide hold- 
er for value, without notice —who is 
entitled to payment of its full face 
amount at all events, notwithstand- 
ing the instrument may, in the hands 
of any other holder, be non-payable 
by reason of want of consideration, 
fraud or other matter of defense be- 
tween the original parties. 

In the first place, the instrument ac- 
quired must be complete and regular 
upon its face. In this connection it is 
well to bear in mind sections 33 and 
34, treating of incomplete instru- 
ments delivered and not delivered, 
which were considered at length in 
the Journals for March and April, 
1900. The substance of the law 
there stated is that where an incom- 
plete instrument has been delivered 
by the maker, with authority to fill 
blanks therein and with the inten- 
tion that it shall be a negotiable in- 
strument, a bona fide holder to 
whom the instrument is subsequent- 
ly transferred, will be protected, al- 
though in filling up the blanks the 
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authority has been exceeded; but 
where an incomplete instrument has 
never been delivered, but is stolen, 
filled up and negotiated, in this case, 
even bona fide holders are not pro- 
tected. 

Next, the person acquiring the in- 
strument must have become the 
holder of it before it was overdue. 

Concerning the time when an in- 
strument payable at a fixed or deter- 
minable future time, is overdue, some 
authorities hold that a transfer upon 
the day of maturity is before the in- 
strument is overdue, because the 
principal debtor has the whole of 
that period in which to pay; but 
other authorities hold that as pay- 
ment of an instrument can be de- 


manded at any reasonable hour dur- 
ing the day of maturity, one who 
takes it on that day takes it after it 
has in fact become due, and holds it 


subject to defenses. The Negotiable 
Instruments law does not provide a 
rule which settles this disputed point 
as to whether transfer on the day of 
maturity is, or is not, before the in- 
strument is overdue. 

Concerning instruments payable on 
demand, the only guide in the act as 
to when they become due or are 
overdue is in the provision (Section 
131) as to presentment: ‘Where the 
instrument is payable on demand, 
presentment must be made within a 
reasonable time after its issue, except 
that in the case of a bill of exchange, 
presentment for payment will be suf- 
ficient if made within a reasonable 
time after the last negotiation there- 
of.” “Reasonable time’ is a_ very 
uncertain and elastic guide as to 
whether a demand instrument, trans- 
ferred on a given day, is or is not, 
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then overdue. The courts determine 
this question in view of the facts and 
circumstances of each particular case 
as it arises, with the result that in 
some cases certain periods of time 
from issue to presentment such as 
two weeks, a month and the like, 
have been held unreasonable, while 
in other cases, even longer periods 
have been declared reasonable. Each 
case, therefore, is, so to speak, more 
of a law unto itself, than a safe 
guide for other cases. In some of the 
states, statutes have been enacted in 
the interests of certainty, providing a 
fixed period, such as sixty days, or 
four months, after which demand 
paper is overdue. In other states, 
there isno other law of maturity 
than “reasonable time.’’ The Nego- 
tiable Instruments Law goes no fur- 
ther than this. ‘‘Reasonable Time’ is 
a very unsatisfactory regulation as to 
time of maturity, in a system of nego- 
tiable instruments wherein certainty, 
and not guess-work, is the foundation. 
stone. Therefore he who gives value 
fora negotiable instrument payable 
on demand and desires to be certain 
of full payment thereof, should take 
heed thatit is still ‘‘fresh from the 
mint’ of the issuer, and has not been 
sufficiently long outstanding to be 
declared overdue. 

Furthermore, to be a holder in due 
course, the instrument must be taken 
without notice that it has been pre- 
viously dishonored, if such is the fact. 
Thus if A gives his note payable to 
order of B on demand, and payment 
of the note is demanded of A and re- 
fused, the note is then dishonored. 
But if B thereafter negotiates the note 
for value to C, without informing him 
of the dishonor, C is a holder in due 
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course, entitled to full payment from 
A, providing, of course, it was not 
“overdue” at the time C acquired it. 

The next requisite to constitute a 
holder in due course is that he took 
the instrument ‘‘in good faith and for 
value.” 

What constitutes a holder in good 
faith’? Carelessness is not the same 
as dishonesty, and the courts have 
settled that although a man may be 
negligent and omit to make the inquiry 
or take the precautions which a pru- 
dent man would have done, in acquir- 
ing a negotiable instrument, still he 
can enforce it asa bona fide holder 
unless itcan be proved that he actually 
took the instrument in bad faith. 
This is a matter to be determined from 
all the facts. Gross carelessless may 
be evidence of bad faith, but at the 
same time, it may be consistent with 
good faith. 

What constitutes a holder for value? 
We have already seen (sections 50 and 
51) what constitutes value. It isany 
consideration which is sufficient to 
support a simple contract, and em- 
braces an antecedent or pre-existing 
debt. For fuller exposition, our dis- 
cussion upon those sections may be 
consulted. 

The tinal requisite to constitute a 
holder in due course, is ‘that at the 
time it was negotiated to him he had 
no notice of any infirmity in the in- 
strument or defect in the title of the 
person negotiating it.”’ 

This is the “without notice”’ require- 
ment of the common law, which pro- 
vides that one entitled to payment of 
a negotiable instrument fiee from 
equities, must be a “bona fide holder 
for value, before maturity, without 
notice.’ It is seen that there are two 
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subjects, as to which the holder must 
take without notice of. They are (1) 
infirmity in the instrument, and (2) 
defect of title in the negotiator. Sec- 
tions 94 and 95, presently to be con- 
sidered, define with particularity 
when a title is defective, and what 
constitutes notice of infirmity in the 
instrument or defect in the title of 
the person negotiating the same. 

We have now briefly reviewed the 
conditions under which an instrument 
must be taken to constitute the taker 
a holder in due course. The subse- 
quent sections of Article V amplify 
and particularize some of these condi- 
tions, state the rights of a holder in 
due course, state when an instrument 
is subject to original defenses, and 
provide as to whena holder is pre- 
sumed to bea holderin due course, 
and when the burden of proof is on 


him to make proof thereof. 


Sec. 92.—When person not deemed 
holder in due course.—Where an in- 
strument payable on demand is nego- 
tiated an unreasonable length of time 
after its issue, the holder is not deemed 
a holder in due course, 


This relates to the requisite that the 
holder must have acquired the instru- 
ment before it was overdue, which we 
have already discussed, particularizing 
same as to demandinstruments. Ifa 
demand instrument is negotiated an 
unreasonable length of time after its 
issue, the taker is not a holder in due 
course. What is a reasonable time, 
and what is an unreasonable length 
of time? Scan the Negotiable Instru- 
ments Law from beginning to end, 
and no answer will be found. The 
answer rests in the bosoms of the 
judge and jury. There is nocertainty 
here, only doubt and uncertainty. We 
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have already criticised the weakness 
and incompleteness of such a require- 
ment. 


Sec. 93. Notice before full amount 
paid—Where the transferee receives 
notice of any infirmity in the instru. 
ment or defect in the title of the per- 
son negotiating the same before he 
has paid the full amount agreed to be 
paid therefor, he will be deemed a 
holder in due course only to the ex- 
tent of the amount theretofore paid 
by him. 

This section relates to cases where 
there is a piece-meal payment of con- 
sideration by the purchaser of a nego- 
tiable instrument. If part only of the 
consideration has been paid, and the 
purchaser then receives notice of in- 
firmity or defect of title, his right to 
full payment, free from equities, is lim- 
ited to the amount paid before notice; 
if he pays anything after notice, he is, 
as tosuch amount, merely a holder 
subject to defenses, not a holder in 
due course. An interesting question 
might not infrequently arise under 
this section whether a bank, which 
discounts a negotiable instrument for 
a customer and places the proceeds to 
his credit on deposit account, and 
then, after a portion of the deposit 
has been withdrawn, receives notice 
of defenses to the instrument, would 
have the right to rescind the balance 
of the credit and withhold its pay- 
ment from the customer; or whether 
after receiving such notice, if it allow 
the customer to withdraw the balance 
of the credit, it could enforce the in- 
strument asa holder in due course, 
for the full amount? 


Sec. 94.—When title defective. 
The title of a person who ne- 
gotiates an instrument is defective 
within the meaning of this act when 
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he obtained the instrument, or any 
signature thereto by fraud, duress or 


force and fear, or other unlawful 
means, or for an illegal consideration, 
or when he negotiates it in breach of 
faith, or under such circumstances as 


amount to a fraud. 


We have seen that one of the requis. 
ites to constitute a holder in due 
course is that he must have taken 
the instrument without notice of 
any defect in the title of the person 
negotiating it. In the above section 
we have a _ particularization of the 
matters which make a person’s title 
defective, notice of any of which de. 
prives the taker from such person of 
the rights of a holder in due course. 
They cover a wide range of unlaw- 
ful and fraudulent acquisitions and 
negotiations of negotiable instru- 
ments, embracing frauds experienced 
by the commercial world in a multi- 
tude of detailed instances. 


Sec. 95.—What constitutes notice of 
defect. To constitute notice of an 
infirmity in the instrument or defect 
in the title of the person negotiating 
the same, the person to whom it is 
negotiated must have had actual 
knowledge of the infirmity or defect, 
or knowledge of such facts that his 
action in taking the instrument 
amounted to bad faith. 


This section particularly defines 
what constitutes notice of an infirm- 
ity in the instrument or defect in the 
title of the person negotiating the 
same-—for, to be a holder in due 
course, it must be taken without no- 
tice of such matters. This notice, 
we see, is either 

(1) Actual knowledge of infirmity 
or defect; or 

(2) Knowledge of such facts that 
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make the taking of the instrument 
bad faith. 

Actual knowledge of an infirmity 
or defect, of course, deprives the 
holder of the status of a holder in 
due course. As to what facts would 
make the taking of an instrument 
bad faith, this is a jury question 
under guidance of the court. Care- 
lessness, negligence or imprudence in 
acquiring an instrument, or not fol- 
lowing up suspicious circumstances 
by inquiry, are not necessarily the 
equivalent of bad faith or dishonesty,- 
a person may be perfectly honest, 
yet be careless and reckless - and the 
courts require evidence of actual bad 
faith, to defeat the title of one who 
claims as a holder in due course. 


Sec. 96.—Rights of holder in due 
course -A holder in due course holds 
the instrument free from any defect 
of title of prior parties and free 


from defenses available to prior par- 
ties among themselves, and may en- 
force payment of the instrument for 
the full amount thereof against all 
parties liable thereon. ; 


We have already stated in a gen- 
eral way, the rights or privileges of 
aholder in due course of a_ negoti- 
able instrument. In the above sec- 
tion, his rights are legally and pre- 
cisely defined. He is entitled to ful] 
payment from all parties liable there- 
on, notwithstanding there is a defect 
of title of prior parties, or defenses 
thereto, available to prior parties 
among themselves. Of course, his 
rights would not extend to collecting 
an instrument, upon which a prior 
indorsement, by way of transfer, had 
been forged. Here, there would not 
merely be a defect of title, but no 
title whatever in his transferor. 
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Sec. 97.—When subject to original 
defenses.-—In the hands of any holder 
other than a holder in due course, a 
negotiable instrument is subject to 
the same defenses as if it were non- 
negotiable. But a holder who de- 
rives his title through a holder in 
due course, and who is not himself a 
party to any fraud or illegality 
affecting the instrument, has all the 
rights of such former holder in re- 
spect of all parties prior to the 
latter. 


In the first paragraph of this sec- 
tion we see that a negotiable instru- 
ment is subject to the same defenses 
as if it were non-negotiable in the 
hands of any holder other than a 
holder in due course. Inother words 
the holder in due course is the only 
one who takes it free from equities 
and defenses. There is a conflict of 
decision as to what equities an in- 
strument is subject to in the hands 
of one not a holder in due course. 
In some states only such equities as 
attach to the bill, can be asserted; 
while in other states equities be- 
tween the original parties arising 
from collateral matters, may also be 
interposed as a matter of defense. 
The Negotiable Instruments Law does 
not regulate the law upon this point. 

In the last paragraph of Section 
97, a holder who derives his title 
through a holder in due course, and 
who is not himself a party to any 
fraud or illegality affecting the instru- 
ment, has all the rights of the hold- 
er in due course as against prior 
parties. To illustrate: A negotiable 
instrument is given by A to B under 
circumstances of fraud, which would 
preclude B’s enforcement of itfrom A. 
But B negotiates it to C for value, 
before maturity, C knowing nothing 





90 THE BANKING 
of the fraud. C is a holder in due 
course, entitled to collect the full 
amount from A. C, however, nego- 
tiates the note to D, who has no- 
tice of the fraud by B upon A. Nev- 
ertheless, D can enforce the instru- 
ment against A as he takes all the 
rights of C, who is a holder in 
due course. Were it otherwise, C’s 
right of negotiating or marketing 
the instrument would be crippled, if 
no one whoknew of thecircumstances 
surrounding the instrument could buy 
it from him. 


Sec. 98. Who Deemed Holder in 
Due Course.—Every holder is dcemed 
prima facie to be a holder in due 
course; but when it is shown that the 
title of any person who has negotiated 
the instrument was defective, the bur- 
den is on the holder to prove that he 
or some person under whom he claims 
acquired the title as a holder in due 
course. But the last-mentioned rule 
does not apply in favor of a party 
who became bound on the instrument 
prior to the acquisition of such defect- 
ive title. 


This, section of 


the concluding 
Article V, provides concerning the 
burden of proof when a negotiable 
instrument is brought into court for 
the enforcement of payment thereof. 
In the first place, the holder of the 
instrument is deemed, prima facie, to 


be a holder in due course. In other 
words, his mere possession or holding 
of the instrument, unless attacked, is 


sufhcient to authorize his recovery 
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without the necessity of making af.- 
firmative proof of all those requisites 
which are co-essential to constitute 
one a holder in due course. But when, 
in defense of payment, the fact is 
shown that the title of any person 
who has negotiated the instrument 
was defective (Section 94 particular- 
izes the matters which make a per- 
son’s title defective) then it becomes 
necessary for the holder to prove 
that he acquired the title as a holder 
in due course, or that some person 
under whom he claims, so acquired 
it. In other words, he must prove 
all the essentials to substantiate his, 
or his transferor’s, status as a holder 
in due course. But the concluding 
paragraph of section 98 makes one 
exception. If the party sued on a 
negotiable instrument has become 
bound thereon prior to the acquisi- 
tion of such defective title, then he 
cannot invoke the previously-men- 
tioned rulein his fayor; that is, he 
cannot upset the presumption that 
the holder is a holder in due course, 
and make him prove it. Forexample, 
A issues his negotiable note to B. B 
indorses it in blank, loses it and C 
finds it. C negotiates it to D for 
ralue, before maturity, without no- 
tice. Dsues A. C’s fraud is no de- 
fense to A, and D can enforce from A 
without proving that he is a holder 
in due course. 

In the next number, we will take 
up Article VI, upon the Liabilities of 
Parties. 
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THE MARKETING OF SECURITIES BY TRUST COMPANIES. 


One of the branches of business ex- 
tensively carried on by trust compan- 
ies is the placing on the market, for 
purchase by the investing public, of 
stocks and bonds, both of governments 
and of private corporations, as well 
as providing books for the registry 
and for the transfer of title of the 
shares of various corporations. 

We have now to note a new andim- 
portant development in the law, de- 
fining the responsibility of a trust 
company as the selling agent of secur- 
ities on the market, proclaimed by a 
nearly unanimous vote of the New 
York Court of Appeals, which tribunal, 
embracing within its jurisdiction the 
city of New York, the financial Metro- 
polis of the nation, takes judicial cog 
nizance of more financial operations 
than any other court in the United 
States. 

The broad underlying principle de- 
clared by the court is that a trust 
company, by reason of its position 
and financial standing and the confi- 
dence thereby invited and reposed by 
the investing public, must stand 
sponsor what it markets and 
what it invites the public to buy. If 
there is any secret defect in the secur- 
ity whereby its apparent marketable 
value is impaired, this isa matter 
which the trust company, because of 
its position and superior knowledge, 
should detect; not a matter which 
the purchaser must ascertain at his 
peril. In short, in the sale of papers 
representing property rights such as 
shares of stock, the trust company is 
an implied warrantor, not only of 


for 


good title, but of that marketable 
quality which will yield to the pur- 
chaser what he pays for; and it can- 
not discharge this obligation hy ten- 
dering the mere shell or semblance of 
the thing sold which, by reason of 
some secret lien or incumbrance, is 
valueless. In such a transaction it 
cannot invoke for its protection the 
old doctrine of caveat emptor—let 
the purchaser beware; its duty, on 
the contrary, is more in the nature of 
trustee of the investor and it must it- 
self do the investigating and abide the 
consequences of a failure so to do. 

This principle of responsibility of 
trust companies is so important and 
is as yet, we believe, so little under- 
stood by the financial world, that a 
full examination of the case in which 
it has been applied will be a very use- 
ful proceeding forall those whose bus- 
iness embraces the marketing of 
securities. To enable this to be done, 
we have published elsewhere in this 
number a full report of the facts and 
the opinion of the Court of Appeals, 
together with the dissenting opinion 
of Mr. Justice Gray 

Briefly the facts were these: War- 
ner, the well known dealer in proprie- 
tary medicines at Rochester, New 
York, sold his business to an English 
corporation formed to take it over, 
receiving as part of the purchase price 
a large number of shares of stock. 
These shares and others purchased 
by him in the English market, Warner 
desired to market in New York and 
they were offered for sale through 
S. V. White & Co., a firm of brokers, 
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under an arrangement by which 
the Central Trust Company received 
applications for the sale of stock 
and commissions upon each sale 
made by it, issued certificates 
representing the shares and acted as 
agent for the transfer of certificates 
at an annual salary of $1,200 per 
year. Warner’s ownership, however, 
was not communicated to the invest- 
ing public. The plaintiff in the case, 
who had read the prospectus, paid the 
Central Trust Company for 100 
shares of stock and received two cer 
tificates, representing the shares, 
which provided that ‘said shares, to- 
gether with the deed of transfer 
thereof, will be delivered”’ to the pur- 
chaser ‘‘or assigns on the surrender of 
this trust receipt properly indorsed.” 
It turned out that at the time of this 
purchase, Warner was largely indebted 
to the English corporation and that, 
by virtue of its articles of association 
and a paper executed by Warner, 
the corporation had a lien on the 
stock and the dividends that might 
be declared upon it for the indebted- 
ness of the stockholder. Of this lien, 
neither the Central Trust Company 
nor the purchaser was then aware. 
As a consequence the lien encumbered 
shares were valueless and the main 
question in the case was whether 
the Central Trust Company fulfilled 
its obligation by tendering such 
shares to the plaintiff or whether it 
was under obligation to tender 
shares which were free from lien. 
The trust company invoked the 
rule of caveat emptor and a large 
part of the opinion of the court is 
devoted to tracing the grqwth and 
extent of this venerable rule, involv- 
ing an examination of the authori- 
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ties both in New York and other 
states. Asa result, the doctrine of 


caveat emptor is declared to have no 
application to this transaction but, 
on the contrary, it is displaced by 
the doctrine of implied warranty of 
the thing sold. The court says: 


“We think it was a condition of 
the sale, whether called an ‘implied 
warranty’ or any other name, that 
the defendant was to deliver market. 
able stock free from lien; for that 
alone would meet the description of 
the thing sold under the circumstan- 
ces surrounding the parties when the 
sale was made Shares of stock so 
covered with liens as to be of no 
ralue are not what the parties 
meant: for such shares would be 
worth no more than if the signa- 
tures to the certificates had been 
forged, although but for the liens 
the stock would have been worth the 
sum paid for it. The substance of 
the thing sold was not stock of any 
particular market value, but unin- 
cumbered stock, of the same value 
as free shares, such as persons of or- 
dinary intelligence would understand 
was meant by the general descrip- 
tion of stock. By a ‘share of stock’ 
the parties did not mean half a share 
or any fraction of a share represent- 
ing an equity of redemption, but an 
entire share not cut down by a 
charge. They meant a share, the 
owner of which, and not the lienor, 
would be entitled to the dividends 
thereon, and which was worth as 
much as any other share of the same 
class.”’ 


Another ground of defense unsuc- 
cessfully urged by the trust company 
was that in selling the stock it was 
merely an agent. But as it did not 
disclose the name of its principal, 
this defense fell to the ground, the 
law of New York state being that the 
agent is liable as an actual princt- 
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pal, where it does not disclose the 
name of the real principal, and 
even if the purchaser knows that the 
seller is acting as agent for some 
one, but does not know for whom, 
the liability of the agent as princi- 
pal is the same. 

Concerning the position, duty and 
responsibility of the trust company 
in the matter of such a sale, we 
bring out here, into separate view, 
the precise language of the court: 


“The defendant was the central 
figure in a plan to make shares is- 
sued by an English corporation 
readily marketable in this country. 
For that purpose it issued the cer- 
tificates of transfer, and accepted 
the position of agent to transfer cer- 
tificates in consideration of an an- 
nual salary. It held out the shares 
in its possession for sale as market- 
able. The acts of certifying, offering 
for sale and selling, were in substance 
an assertion to that effect.. Its posi- 
tion was one of trust and invited the 
confidence of the public. What a 
trust company sells, even for a third 
person, under such circumstances, 
the purchaser may reasonably ex- 
pect to receive in essence and sub- 
stance, and not its mere shadow. It 
held the shares and the deeds of 
transfer in trust for purchasers and 
expressly agreed to make delivery 
upon demand. It was to deliver 
something which it knew purchas- 
ers would expect and which of ne- 
cessity it must itself have expected 
would result in the transfer of mar- 
ketable shares. The position it oc- 
cupied, and the circumstances sur- 
rounding it when it contracted with 
the plaintiff, cast upon it the duty 
of exercising due care in discharging 
the trust relation which it had as- 
sumed It knew, but the plaintiff 
did not know, that the shares in its 
possession were issued by the Eng- 
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lish company subject, in express 
terms, to its articles of association 
and regulations; that the deed of 
transfer was likewise subject to the 
severel conditions on which the trans- 
feror held the shares immediately be- 
fore the execution thereof; and that 
it also contained a covenant on the 
part of the transferee to accept and 
take the said shares subject to the 
conditions aforesaid. Under these cir- 
cumstances the law imputed to the 
defendant the duty of inquiring to see 
whether there was anything behind 
the conditions appearing upon the 
face of the papers in its possession 
which would make the shares unmar- 
ketable, before it undertook to place 
them on the market under the sanc- 
tion of its name and the confidence 
invited by its standing. Its position 
and superior knowledge put it upon 
inquiry, and the law charges it with 
knowing whatever proper inquiry at 
the proper place would have disclosed. 
Inquiry at the office of the English 
company, in person or by letter,would 


have disclosed the lien and prevented 
the defendant from being imposed 
upon itself and from unintentionally 
imposing upon others.” 


In the judgment of the court, there- 
fore, the trust company did not fulfil 
its obligation to the purchaser by 
merely tendering shares of stock,law- 
fully issued in proper form with gen- 
uine signatures, but which in reality 
were worthless owing to a lien there- 
on, but was obliged to deliver mar- 
ketable shares, free from lien, of the 
same value as unencumbered stock; 
failing in which it must refund to the 
purchaser the purchase price with 
interest. 

In conclusion we commend this new 
doctrine of trust company responsi- 
bility to the serious attention of our 
readers. 
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CO-OPERATION AND GOOD FELLOWSHIP.* 


I have the honor to address you 
upon the subject, ‘Co-operation and 
Good-fellowship,’”’ as applied to As- 
sociation work. This is a subject so 
colossal in magnitude, far-reaching in 
treatment and responsive ‘to deep 
thought and brilliant intelligence, 
that | feel utterly appalled upon the 
threshold of my remarks. 

No man can do the subject full jus- 
tice in the short time allotted to a 
speaker before this Convention. He 
can but hope to set you to thinking; 
to crystallize certain dominant ideas 
into themes for your after considera- 
tion—blazing the way, as it were, 
for the multitudinous thoughts that 
are sure to follow. 
than the 
Christian era. It is the bulwark of 
the church, the foundation of state 
and government, and the guiding and 
propelling rudder which keeps in mo- 
tion every vast and successful busi- 
ness enterprise throughout the length 
and breadth of the civilized world. 

The foundation head of all collect- 
ive attainment is co-operation. The 
most marvelous achievements in his- 
tory find their origin in unity of 
thoughtand action. Itis with throb- 
bing heart and bated breath that we 
read of the illustrious deeds of that 
little band of Spartans who, hundreds 
of years ago, with united effort and 
blow on blow, hammered its name 
upon the pages of eternal fame. 

The gigantic railway systems of 
the country and the tremendous influ- 


Co-operation is older 
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Association of Credit Men. 


ence of certain industrial combina- 
tions owe their power and prestige to 
co-operation; the co-operation of 
brains and dollars piled on dollars, 
contributed by large and influential 
fortune owners. 

It is when a house is divided against 
itself that disaster is sure to come. 
One sweet note from a musical in- 
strument cannot create a harmony. 
It requires a combination of sweet 
sounds, skilfully and studiously ren- 
dered, to stir the soul of a musical 
person. 

This is an age of stupendous enter- 
prises, requiring fabulous outlays of 
capital, brains and consistent labor; 
new conditions are confronting our 
people continually, business methods 
are changing, and it is the wise and 
prudent man who makes his plans to 
conform to the new order of things. 
If he cannot do this alone, he should 
seek the co-operation of his neighbors. 
This is essentially a day of the sur- 
vival of the fittest in the business 
world. 

Co operation is the safeguard of all 
collective endeavor. It is the blood 
and bone around which the health 
and strength of association attain- 
ment are sure to grow and flourish 

In its essence, then, co-operation, 
as applied to Association work, is 
the invigorating energy and brain 
work of the many, focussed, as 
through a burning glass, upon the 
sprouting seed of coveted accomplish. 
ment. Its fundamental strength is 
inherent. The basic cause of its im- 
mortality and constant amassmentis 
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a lodestone of might, whose centrip- 
etal force draws unto itself fragments 
of power and meteors of thought in 
its whirling passage through the 
cycles of ages. 

‘In credit circles, co-operation means 
protection ; protection means confi- 
dence, and confidence is power. 

The sheep on the ranges about us 
are wonderlul examples of co-opera- 
tion. Individually they are power- 
less to ward off danger, yet, when 
huddled together, through a showing 
of numbers, they are oftentimes en- 
abled to frighten off the savage at 
tacks of wild beasts. 

The credit man standing alone is 
as helpless as a lamb before the fierce 
onslaught of the dishonest merchant, 
but when associated together and 
working in perfect harmony the credit 
men are as impervious to excessive 
loss as the rock of Gibraltar is in- 
different to the waves which lash 
themselves to foam against its base. 

In order to have absolute harmony, 
and therefore the best results in asso- 
ciation work, it is imperative to gen- 
erate good fellowship. Co-operation 
and good fellowship may be said to ke 
synonymous. The one cannot long 
endure without the other. They are 
just as necessary to the life of collect- 
ive accomplishment as oxygen and 
hydrogen are essential to the existence 
of every living thing. 

Good-fellowship paves the way to 
the heart,and when once you reach a 
man’s heart you have found a free 
and welcome access to the treasures 
of his mind. When this is attained 
you can safely count upon his co-ope- 
ration in every emergency. 

It is the man who makes friends 
with his co-workers in credit associ- 
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ation circles who reaps the full bene- 
fit of his membership. If an undesir- 
able risk appears on the credit horizon, 
some fellow credit manis sure to call 
him up and put him on his guard. 
Should a member learn of some way 
to collect an account against a delin- 
quent debtor, it is safe to assume 
that he will notify his Credit Associa- 
tion friends—after he has secured his 
own claim. Do any of you suppose 
he would go to this trouble were he 
not actuated by some feeling stronger 
than mere acquaintanceship? I think 
not. Yet such a thing as the credit 
men befriending one another is hap- 
pening every day in thelocal branches 
of this Association. The law of re- 
ciprocity follows directly in the foot- 
steps of co-operation. 

The secret of good-fellowship is to 
be found in always attending the 
meetings of the association whether 
they be of a business or a social na- 
ture. Mix freely with your fellow 
credit men and endeavor to enroll 
them among your tried and true 
friends. It isa duty youowe to your- 
self, as well as to the business 
you represent. If your Associa- 
tion is worthy of your membership, 
it is also deserving of your hearty 
support, for it is a copartnership 
affair in the fullest sense of the word. 
Whatever we do let us endeavor to do 
well and faithfully. 

The credit world is full of commer- 
cial parasites who live off the credu- 
lity and enforced ignorance of the 
jobber and manufacturer. This crea- 
ture of dishonesty and deceit will 
labor for years to gain the confidence 
of the business world, in order that 
his failure, when it comes, may be all 
the more goiden} in its harvest, and 








96 THE BANKING 


safe within the limits of the law. 
Such a man is a most dangerous and 
leprous menace to the welfare of 
the wholesaler and the community 
at large. His subtle plans are de- 
liberately conceived, and are thenatu- 
ral outgrowth ofa warped and abnor- 
mally dishonest nature. Underlying 
a most open and confidence-inspiring 
outward demeanor, may lurk the 
treacherous cunning of an incarnate 
devil of trickery and rascality. How 
is it possible for a credit man 
to battle successfully single-handed, 
and in the dark, with such deep-laid 
villainy ? 

I tell you, gentlemen, the credit 
man’s salvation lies in legislation 
and in well organized a. d thorough- 
ly maintained Association work. 
The meshes of the law must be 
drawn ever so tightly around the 
man who fails fraudulently; he must 
be made to pay the full penalty of 
his crime, else there can be no preven- 
tion or security. Wecan accomplish 
nothing as individuals but through 
co operation no man dare predict 
that which it may be possible to at- 
tain. We have had a long night- 
mare, One continuous storm, as it 
were, but the rainbow of hope and 
early deliverance now shines brightly 
in the skies. Our eyes turn for suc- 
cor, instinctively and confidently, to 
the National Association of Credit 
Men and to the local organizations 
throughout the country. In a great 
measure our faith has already been 
rewarded. What an organization it 
is! Full of strength and resource, 
guided in its deliberations by cool 
heads and healthy brains, faithfully 
supported by loyal hearts and im- 
pelled ever onward by indomitable 
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pluck and energy. What an honor 
it is to feel that we area part of 
it! 

For an example of the value of co. 
operation one need look no further 
than this Association’s work. [our 
little fleeting years, and yet in that 
time this organization has grown 
from a tiny, wabbling infant into a 
veritable giant. Compare its feeble 
beginning with its mighty strength 
of to-day—review the wonderful] 
achievements of its short life, and 
call to mind its prestige, power and 
helpful influence in the business worl. 
When you have done this, ask your- 
self the secret of this magic accom- 
plishment. Is it not due almost en- 
tirely to unity of thought and action? 
A composite force, as it were, made 
up of sound intellect and earnest la- 
bor, contributed individually by 
members of this Association. 

The credit man’s life is full of per- 
plexities and cares. His responsibil- 
itiy to his business house is prone 
ever to hang as a stone around his 
neck and act in the capacity of a 
killjoy at all times. His little recrea- 
tions from business are rarely entirely 
free from thought of the office and 
its attendant worries. If he be a 
conscientious man, he may be said 
to be an abject slave to his position 
and its responsibility. 

If you are a thinking and intelli- 
gent man (as you are, of course) you 
cannot get away from the fascinat- 
ing influence of co-operation for the 
very good reason that the principle 


is built upon a foundation as right- 
eous and as enduring as the Rock 
of Ages. The eyes and finger of 
this truth are fixed upon you in 
dividually and _ collectively, and 


will follow you everywhere. 
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BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank coun- 
sel and bank directors. The experiences they disclose are likewise worthy the careful 

attention and study of the merchant, the depositor and the bank student seeking advancement. 

Further information regarding any case published herein, will be furnished on application. 


COLLECTION. 


Collecting Bank - Receipt of drawee’s check in payment of draft—Credit of 
amount to depositor—Credit irrevocable, notwithstanding non- 
payment of check. 





Kirkham v. Bank of America, court of appeals of New York, December 
4, 1900. 


On October 25, a New York bank re- 
ceived from a depositor for collection, an 
indorsed draft upon a Hutchinson,Kansas 
bank, which it presented through agents, 


and received in return, on November 3rd," 


the drawee bank’s draft on another New 
York bank. Thereupon it credited its 
depositor with the amount. On Novem- 
ber 5th, the drawee bank's draft was dis- 
honored for want of funds. On Novem- 
ber 26th, 21 days after giving the credit, 
the New York bank sought to revoke it. 
A custom was shown under which New 
York collecting banks receive in payment 
of out-of-town paper, return exchange 
upon New York city which, in some in- 
stances, is the draft of the drawee itself. 
In an action by the depositor against the 
New York bank, 

Held: When the New York bank cred- 
ited the amount to its depositor, it con- 
clusively expressed the intention to treat 
the indorsed draft as paid, changing its 
status from collecting agent to debtor of 
its depositor, and the latter has the right 


to hold it to the obligation it then as- 
sumed. 


Appeal from supreme court, appellate 
division, First department. 


Action by Henry P. Kirkham against 
the Bank of America. From a judgment 
of the appellate division (49 N. Y. Supp. 


767) reversing a judgment of the trial 
term in favor of defendant, defendant ap- 
peals. Affirmed. 


The complaint sets forth the receipt on 
October 25, 1890, from one Blanchard of 
a sight draft for $3,120, drawn by the In- 
terstate Investment Company upon the 
Bank of South Hutchinson, Kan., and its 
deposit by the plaintiff with the defendant 
for collection; that the defendant for- 
warded it to its agent, the Boatmen’s 
Bank of St. Louis, Mo., which, in turn, 
forwarded it to its agent, the First Na- 
tional Bank of Hutchinson, Kan.; that, 
upon its receipt by the last-named bank, 
it was presented to the drawee bank, 
which accepted it, and thereupon it was 
surrendered, and there was received back 
in payment a demand check of the 
drawee upon the Merchants’ Exchange 
National Bank of New York City, payable 
to the order of the First National Bank 
of Hutchinson; that on November 3, 1890, 
the defendant notified the plaintiff that, 
as advised by the Boatmen’s Bank of St, 
Louis, the draft had been paid, and 
thereupon an entry of its amount was 
made by the defendant in the plaintiff’s 
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pass book as a cash deposit item, and as 
‘an amount on deposit to his credit; that, 
upon the check being thereafter presented 
by the defendant to the Merchants’ Ex- 
change National Bank, payment thereof 
was refused because of insufficient funds; 
and that the defendant thereafter refused 
to pay to the plaintiff the amount of the 
draft. ‘The complaint charges, for a first 
cause of action, that the failure to collect 
the amount of the draft was due to the 
negligent act of the defendant in accept- 
ing payment through its agent of the 
draft by check, instead of in cash, and 
that it is liable to the plaintiff for the 
amount of the check. For a second 
cause of action, it charges the defendant 
with a liability to the plaintiff in damages 
to the amount of the draft, in that, upon 
non-payment of the check received from 
the drawee in payment of the draft, it be- 
came the defendant’s duty to forthwith 
return the check and to demand of the 
South Hutchinson Bank the draft which 
had been deposited for collection, in con- 
sequence of the defendant’s failure to do 
which, and to restore the draft, the plain- 
tiff was unable to enforce its payment 
against Blanchard, who was liable upon 
and able to pay it. Upon the trial these 
facts were stipulated: 

That the defendant's agent, the Boat- 
men’s Bank of St. Louis, had received 
from its agent in Hutchinson the check 
of the South Hutchinson Bank, drawee of 
the draft, to the order of the Boatmen’s 
Bank; that thereupon the latter credited 
the defendant with the amount of the 
check, subject to its payment, and for- 
warded it to the defendant, with notice to 
that effect; that the defendant, upon its 
receipt on November 3, 1890, credited its 
amount to the Boatmen’s Bank; that on 
the same day of its receipt the defendant 
credited the amount of the draft to the 
plaintiff; that the check was presented on 
November 5, 1890, by the defendant to 
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the Merchants’ Bank, upon which it was 
drawn, and payment thereof was refused, 
and the same was protested; that there. 
upon the respective credits which the de- 
fendant and the Boatmen’s Bank had 
given to each other in account were 
charged off, and the credit for the amount 
which the defendant had given to the 
plaintiff on November 3d was on Novem. 
ber 26th, thereafter, canceled by the de- 
fendant. ‘The plaintiff testified that the 
draft received by him from Blanchard, 
and which he had deposited with the de- 
fendant, was indorsed by him (Blanchard) 
with the words ‘‘Personally guarantied.” 
It appeared that after the check of the 
South Hutchinson Bank had been refused 
payment, the defendant continued to re- 
tain it, and that on November rth it re. 
quested the plaintiff, by letter, to eall in 
reference to the matter of his collection. 
During the period of time from Novem- 
ber 5th to November 26th, representa- 
tions were made by Blanchard relating to 
the forwarding of remittances to pay the 
check, and promises were made by him 
that he would raise the money, of which 
the plaintiff had knowledge. For the de- 
fendant the custom was proved that, 
where a New York bank undertakes the 
collection of a draft out of New York city, 
the drawee bank pays the draft upon 
itself by return exchange upon New York 
City, which in some instances, but not 
always, is made in the draft or check of 
the drawee bank itseif; that such a draft 
or check of the drawee bank would be 
generally drawn to the order of the col- 
lecting agent of the bank with which the 
draft had been deposited for collection. 
Whether the custom obtained in the case 
of indorsed paper was not stated. 

At the conclusion of the case, the trial 
being had before a judge without a jury, 
the complaint was dismissed, and upon 
appeal to the appellate division, in the rst 
department, the judgment was reversed 
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and a new trial ordered; the order of re- 
versal being silent as to its grounds. 
From this order the defendant appealed to 
this court, giving the usual stipulation for 
judgment absolute in the event of an af- 
firmance. 


Charles E. Rushmore, for appellant. 
Everett Masten, for respondent. 


Gray, J. (after stating the facts). 
The facts, which were either proved with- 
out dispute or were conceded, raised the 
question of law, whether the defendant 
had made itself liable to the demand of 
the plaintiff in the amount of the draft 
deposited with it for collection. The de- 
termination which was made by the court 
at special term in favor of the defendant 
has been reversed by the appellate division 
solely upon the law. The view of that 
learned court was that, as between the 
defendant and the drawee of the draft in 
collection, the receipt of the check of 
the latter was a payment of the draft, 
and that the crediting by the defend- 
ant of the amount to the  plaintiff’s 
account made it his debtor. It was 
considered that the presumption that the 
check of the drawee of the draft was re- 
ceived by the defendant’s agent in pay- 
ment became absolute, in the absence of 
any repudiation of the agreement to ac- 
cept it as payment, or of its return to the 
South Hutchinson Bank with a demand 
for the return of the draft, This view 
was rested upon the proposition that the 
defendant was bound to return to the 
plaintiff the draft which he had deposited 
or the money, and that, to justify the 
cancellation of the credit given him for 
the amount and the refusal to pay him the 
money, the defendant was bound to re- 
turn to him the draft_properly protested. 
The discussion of this case at the appel- 
late division was very extended, but I 
think that the question involved resolves 
itself into the this simple proposition. 
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Was the defendant not concluded by its 
conduct from denying that it had ren- 
dered itself liable to the plaintiff? If that 
is true, then that result must be attributed 
to its negligent conduct of the transac- 
tion, which, in its consequences, places 
itin a position where it cannot gainsay 
its liability. I think that, upon the undis- 
puted facts of this case, there was but the 
one legal conclusion possible, and that is 
that the defendant must be deemed to 
have intended to treat the draft as paid, 
and that that intention was conclusively 
expressed when it entered the item as a 
credit to the plaintiff. The question of 
that intention was, of course, under the 
circumstances, purely one of law. Clark 
v. Bank, 2 N. Y. 380. The complaint al- 
leged all the facts upon which to predi- 
cate the liability of the defendant, and 
within the rule as laid down 1n Whiting v. 
Bank, 77 N. Y. 363, the plaintiff was en- 
titled to recover, notwithstanding that he 
may have stated the ground inartificially, 
or erroneously. 

It may be observed that this is not the 
case of the collection of the simple draft 
of the plaintiff’s debtor, but that it is one 
where the draft bore the indorsement of 
another. When the defendant assumed 
the duty of collecting the draft, it was 
bound to exercise reasonable care in the 
performance of that duty; and the meas- 
ure of its responsibility was, if it failed 
to collect the amount of the draft, to ac- 
count to the plaintiff for the draft, prop- 
erly protested for non-payment. Assum- 
ing that the defendant was entitled to 
rely upon the custom among banks of 
taking the check of the drawee of the 
draft for the payment of the same, it was 
bound to the exercise of care for the pro- 
tection of all of its depositor’s rights, and, 
to preserve itself from assuming any fur- 
ther liability to him in the matter, to be 
reasonahly cautious in what it did, that its 
relation to him of collecting agent should 
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not be changed. When, on November 
3d it was in receipt of the drawee’s check, 
it might have retained the check until 
after presentation for payment, when, if 
payment was refused, it might have 
caused the check to be returned to the 
South Hutchinson Bank, in order that by 
the return of the draft, and its due pro- 
test for nonpayment, the plaintiff's rights 
upon it should be fully protected. But it 
appears to have rested upon its agent’s re- 
sponsibility in accepting the check of the 
drawee of the draft, by, immediately upon 
its receipt, giving credit to the plaintiff as 
for a collection made. It was not until 
November 26th, 21 days after giving that 
credit, that it appears to have undertaken 
to revoke the credit given. The plaintiff 
was no party to the proceedings for col- 
lection, and the agencies selected by his 
bank to collect the draft were in no sense 
his agencies. St. Nicholas Bank v. State 
Nat. Bank, 128 N. Y. 26. He had the 
right to look for the return of his draft 
properly protested, if unpaid, or to a 
credit of its amount. When, therefore, 
on November 3d, he was notified by the 
defendant that he was credited with the 
amount of the draft, and the amount was 
placed to his credit by the entry in the 
pass book, brought to the bank upon its 
request, he was entitled then to regard the 
bank as having become his debtor for its 
amount. The general rule is that credit 
given in a pass book binds the bank, and, 
in the absence of some clerical mistake, 
with respect to the entry, when the credit 
entry has been made the bank has then 
charged itself with a debt absolutely due 
to itscustomer. Bank v. Loyd, 90 N. Y. 
53° 537- 

The result of the action of the defendant 
on November 3d in sending for the plaintiff, 
and in making the credit entry in hispass 


book, was to close the transaction of 
collection, and to charge itself as a 
debtor for the amount of the draft, 
The plaintiff could have drawn out all 
of the money on that day standing to 
his credit, and the bank, upon the non- 
payment of the check when presented on 
November 5th, would have had no legal 
claim upon him to compel repayment. 
By admitting an indebtedness for the 
money on November 34d, it had assumed 
all the risks of its agent’s transaction. I 
think that the action of the defendant 
was conclusive evidence of an intention 
to change its status from that of a mere 
collecting agent to that of a debtor to 
the plaintiff for the amount of the draft. 
The relations of a bank to its depositor, 
while within the influence of morals, are 
nevertheless governed by legal rules. 
The plaintiff had the right to hold the 
defendant to the obligation it had assumed, 
and especially as he had done nothing to 
influence its action. The defendant hav- 
ing acknowledged the relation of debtor, 
how could the plaintiff be estopped from 
insisting upon the defendant’s liability, 
because of any part which he may have 
taken in aiding the latter to procure the 
payment of the check by Blanchard, the 
indorser upon the draft? The plaintiff 
never consented to the cancellation of 
the credit, and I do not think that it was 
within the right or the power of his debtor, 
alone, to vary the agreement implied from 
the previously assumed relation of debtor 
and creditor. I think the order should 
be affirmed, and, under the stipulation, 
that judgment-absolute should be ordered 
against the defendant, with costs. 

Parker, C. J., and Martin, Vann, Cullen 
and Werner, JJ., concur, Bartlett, J., 
concurs in result. 

Ordered accordingly. 
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INDORSEMENT AFTER MATURITY. 


Note Indorsed After Maturity —Reasonable Time of Demand and No- 
tice—Discharge of Indorser. 


German-American Bank of Rochester v. Atwater, Court of Appeals 
of New York, November 27, 1900. 


The payee of certain unpaid promis- 
sory notes indorsed them to a bank, after 
maturity, receving credit therefor on de- 
posit account, which was to stand as se- 
curity for the payment of the notes. The 
bank, however, allowed the deposit to be 
withdrawn before payment of the notes. 
The bank held certain assets of the maker 
of the notes, as security for other in- 
debtedness of said maker which was, at 
first, deemed sufficient not only for such 
indebtedness, but also to pay the notes 
which had been indorsed to it after ma- 
turity. Afterwards, these proved insuffi- 
cient, and thereupon the bank, nearly one 
year after the notes had been indorsed to 
it, formally demanded payment of the 
maker, and two weeks later, gave notice 
of protest to the indorser in due form. In 
an action on the notes by the bank against 
the indorser, 

Held: Demandof payment of the maker 
and notice of dishonor to the indorser, 
made and given within a reasonable time, 
was necessary to recovery; and under the 
facts of this case, the reasonabie time for 
making demand was when the fact was as- 
certained that the maker’s pledged assets 
would be insufficient to pay the notes. 
But although demand was then made, no- 
tice of protest was not given until two 
weeks after formal demand, and the de- 
lay in giving due notice of protest dis- 
charged the indorser. 


Appeal from supreme court, appellate 
division, fourth department. 

\ction by the German-American Bank 
of Rochester against Agnes L. Atwater. 
From a judgment of the appellate division 
affirming a judgment dismissing the com- 
plaint, plaintiff appeals. Affirmed. 


The action was brought to recover on 
certain promissory notes made by the 
firm of Atwater, Armstrong & Clark to 
the order of the defendant, the wife of 
Atwater, which notes she indorsed to the 
plaintiff after maturity. 

The plaintiff shortly prior to the 29th 
day of April, 1896, was the holder of con- 
siderable paper that it had discounted for 
the benefit of said firm; and the latter 
being unable to pay their obligations, as- 
signed all of the assets of the partnership 
to the bank as security for the partner- 
ship obligations held by it. The firm, as 
well as this plaintiff and defendant, were 
of the opinion that the assets were likely 
to prove more than sufficient to pay the 
bank in full; and Atwater was anxious 
that the balance should be applied in 
payment of the notes held by his wife, 
upon ~vhich there was due on the 29th day 
of April, $7,467. The other members of 
the firm and the plaintiff were willing that 
she should have the benefit of any result- 
ing surplus to the extent of the amount 
due to her, and they undertook to make 
an arrangement that should accomplish 
that purpose. The plan adopted was that 
the defendant should indorse the notes to 
the bank, which in return should give the 
defendant credit in an amount equal to 
the sum due on the notes; the deposit to 
stand as security for the payment of the 
notes. Four days later, the defendant, 
through her husband, who acted for her 
in these matters, asked permission to draw 
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$1,175 of the deposit, to be used in part 
payment for a property that the defend- 
ant had previously purchased; and, upon 
his promise to replace the amount, he 
was allowed to draw it. June 8th, the de- 
fendant drew out $4,399.19, and with it 
she paid the bank for property purchased 
from it by the Rochester Box & Lumber 
Company, of which she was a member. 
Other sums were drawn. from time to 
time down to December 23d following, 
when there remained on deposit only the 
sum of $181.18. These moneys were with- 
drawn without any promise to return them 
except in the first instance, but the plain- 
tiff’s cashier demanded their return on 
several occasions, 

A day or two prior to March 24, 1897, 
the cashier, having failed to secure the re- 
turn of the moneys thus withdrawn, told 
the defendant’s husband that she was 
liable as an indorser upon the notes,which 
he denied, and on the 24th a formal de- 
mand in writing was made for the pay- 
ment of the notes; and about two weeks 
later, upon the gth day of April 1897, no- 
tice of protest in due form was given, 
The trial resulted in a dismissal of the 
complaint, and the judgment entered 
thereon was affirmed in the appellate div- 
ision. Other facts, so far as material, are 
stated in the opinion. 


PaRKER, C. J. (after stating the facts). 
That the plaintiff had to make a demand 
on the makers for payment, and give no- 
tice of dishonor to the defendant in the 
event of non-payment, in order to recover 
of her upon the notes, is, of course, con- 
ceded. The time at which demand should 
have been made and notice of protest 
given has been the subject of sharp con- 
troversy, but we regard the law applicable 
to this situation as settled by the Eisen- 
lord Case, 15 Hun, 23, affirmed inthis court 
on the opinion below in 79 N. Y. 617. In 
that case, as in this one, the defendant in- 
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dorsed the notes after maturity, but de- 
nied liability, notwithstanding the in- 
dorsement, because of the failure of the 
indorsee of the notes to make a proper 
demand for payment and give notice of 
dishonor; and the court stated the law 
in this state to be that where a party in- 
dorses past-due paper “the law implies a 
contract * * * that he will proceed 
with reasonable diligence to demand pay. 
ment, and give notice if not paid, Fail- 
ing in this, the indorser is discharged.” 

The plaintiff in this case caused a notice 
of protest to be given to defendant on the 
gth day of April 1897, nearly a year after 
the latter had indorsed the notes, and we 
are to inquire whether the effect of 
that protest was to charge the indorser. 
What isa reasonable time cannot always be 
measured by months. Indeed, an invest- 
igation of a limited number of authorities 
discloses that as short a period as three 
months and as long a one as twenty-one 
months, has been held to be within a 
reasonable time, depending upon the 
special facts of each case. ‘The period of 
three months seemed at one time likely to 
be adopted by the courts, because that is 
the period for which notes intended for 
discount are usually made. But an arbi- 
trary period of time, it was found, did not 
often measure a reasonable time within 
the apparent understanding of the par- 
ties, and so the rule came to be adopted 
that what constitutes a reasonable time 
shall depend upon, and be ascertained 
from, the facts of each case. 

In this case we think it not difficult to 
determine the time when it became the 
duty of the plaintiff to make a demand 
and give notice to the defendant, in order 
to hold her liable as indorser. It was 
thought desirable that the notes held by 
defendant should be paid next after the 
obligations of the firm held by the plain- 
tiff, and to effectuate that result the 
notes were indorsed to the bank, and the 
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amount due on them placed to the credit 
of the defendant, but to stand as security 
for the final payment of the notes. This 
arrangement indicates that it seemed 
probable to both these parties that the as- 
signed property would prove sufficient to 
pay all the notes, including those indorsed 
to the bank by defendant; but they were 
not sure of it, and hence the precaution 
requiring the proceeds of ihe notes to 
stand as security until in the course of liq- 
uidation of the assets it could be deter- 
mined whether there would be realized 
therefrom sufficient moneys to pay either 
the whole or some part of the notes in- 
dorsed by defendant. When that fact was 
ascertained the defendant was entitled to 
have the demand made, and notice of pro- 
test given to her; for, under the arrange- 
ment of the parties, that constituted a 
reasonable time within which the plaintiff 
should have performed the contract im- 
plied by law upon the delivery toit of the 
past-due notes indorsed by the defendant. 
A day or two prior to March 24, 18y7, the 
plaintiff's cashier, having previously in- 
formed defendant’s husband that the as- 
sets had not turned out as well as had 
been anticipated, said to him, ‘‘I under- 
stand that your wife is liabie as indorser 
on these notes,” to which Mr. Atwater re- 
plied that he did not so understand it. On 
the 24th of March formal demand in 


writing was made for their payment, but 
notice of protest was not given to de- 
fendant until nearly two weeks afterwards 


and on the gth day of April. It appears, 
therefore, that as early as the 24thof 
March, the plaintiff had ascertained that 
the assets were not sufficient to pay the 
notes, and had determined to look to the 
indorser; and hence, within the scope of 
the arrangement between the parties, the 
time had arrived to make demand and 
give immediate notice of dishonor. But 
instead the notice of protest was not 
given until two weeks after a formal dee 
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mand. The implied contract between 
the parties required that the demand 
should be made within a reasonable time, 
and that protest should follow dishonor 
at once, not that demand should be made 
within a reasonable time, and notice of 
protest given within a reasonable time af- 
terwards. We agree, therefore, with the 
courts below ia holding that the delay in 
giving due notice of protest operated to 
discharge defendant as indorser. 

The appellant further insists that oral 
notice of dishonor was several times given 
during the summer of 1896. Within afew 
days after April 29, 1896, when the de- 
fendant was given credit for the amount 
due on the notes, defendant asked per- 
mission to draw from the deposit $1,175, 
to be used in paying for certain property, 
promising to return the money. Other 
cash was drawn from time to time up to 
and including December 23d, when only 
$181.18 remained on deposit, but as to 
such amounts there was no promise to re- 
deposit. The plaintiff demanded the re- 
turn to the account of the moneys thus 
drawn out, and it is now insisted that the 
demands thus made were equivalent to no- 
tice of protest. A sufficient answer to this 
claim is that it is not pretended that such 
demands were intended to be or under- 
stood as a notice of protest. It was origin- 
ally agreed that the proceeds of the notes 
should remain on depositas security for their 
payment It was doubt ess thought that 
these moneys would not be required to 
pay the notes, but the arrangement was 
made to assure the plaintiff against pos- 
sible loss. Without a change in the 
agreement, but in spite of it, nearly all 
of the moneys were withdrawn, and the 
request that they be returned was in har- 
mony with plaintiff’s right to have the or- 
iginal contract carried out. The demand 
in fact was that the situation should be re- 
stored as it was before the defendant, 
without right, withdrew from the account 
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the greater part of the money. A de- 
mand that the defendant should live up 
to her agreement, by restoring the moneys 
improperly withdrawn, was no more a no- 
tice of dishonor of the notes than was the 
original agreement that the money should 
remain on deposit as security for their 
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payment. The judgment should be af- 
firmed, with costs. 


Gray, Bartlett, Martin, Vann, Cullen 
and Werner, JJ., concur. 


Judgment affirmed. 





PROMISSORY NOTE. 


Corporation Note—Signed by President—Presumptive Individual Obligation 
—Admissibility of Parol Evidence to Show Corporate Obligation. 


Second National Bank of Akron v. Midland Steel Co., Supreme Court 
of Indiana, December 13, 1900. 


A promissory note read ‘‘we promise to 
pay,” and was signed “R. J. B., Presi- 
dent.” Across the top of the instrument 
above the line giving place and date of 
execution, were the words ‘Midland 
Steel Company.” .In an action on this 
note by a bank, indorsee, against the 
Midland Steel Company, 

Held: While the note, presumptively, 
is the personal obligation of R. J. Beatty, 
this presumption is not conclusive, and 
parol evidence is admissible to show that 
it is the contract of the Midland Steel 
Company. Previous inconsistent decisions 
overruled. 


Appeal from circuit court, Delaware 
county; G. H. Koons, Judge. 

Action by the Second National Bank 
of Akron, Ohio, against the Midland 
Steel Company. From a judgment for 
defendant, plaintiff appeals. Reversed. 


The bank, an indorsee, sued the steel 
company upon a promissory note, of which 
the following is a copy: 


“Midland Steel Company. 
Muncie, Ind., April 13, 1896. 
“Three months after date we promise 
to pay to the order of the Muncie Land 
Company, two thousand dollars, value re- 
ceived, negotiable and payable, without 
defalcation or discount, at Union Nation- 
al Bank, Pittsburgh, Pa., with interest at 
6 per cent. per annum. $2,000.00. 
R. J. Beatty, President ” 


The complaint alleged, substantially, 
that the steel company executed the note 
sued on through one R. J. Beatty, who 
was at the time its president, general 
agent and general manager, and who, in 
executing the note acted by its authority, 
and on its behalf, as such president, etc., 
and not personally; that the sole consid- 
eration of said note was a debt of $2,000 
then due from, and owing by, the steel 
company alone to the Muncie Land Com- 
pany, which indorsed said note to the 
bank; that the steel company executed 
said note by the name of R. J. Beatty, 
president, and had adopted and used as 
its name in the execution of negotiable 
promissory notes, etc., the name of R. J. 
Beatty, president, and that the note, so 
executed, was received and accepted by 
the bank as the note of the steel company. 
That the note was executed for a debt 
due and owing from the steel company to 
the Muncie Land Company, and for no 
other consideration; and that, when the 
Muncie Land Company indorsed and de- 
livered said note to the bank, it notified 
the bank that said note was the note of 
the steel company executed under the 
name of R. J. Beatty, president, and that 


‘the bank received it as such note and not 
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otherwise. That Beatty intended to exe- 
cute said note in such manner that it 
would be the note and obligation of the 
Midland Steel Company, and of no other 
person; that said Muncie Land Company 
accepted said note in the belief that it was 
the note and obligation of the steel com- 
pany, and not the note of any other per- 
son, and that, if said note is not the note 
of the said corporation, such fact is due 
to the mutual mistake of the said R. J. 
Beatty and said Muncie Land Company; 
that the bank accepted said note at the 
time it was indorsed to said bank, as the 
note and obligation of the steel company 
and not otherwise; and that said note 
should, if found defective, be reformed so 
as to express the true intent of the par- 
ties. ‘That by the law of the state of 
Pennsylvania, where the said note is pay- 
able, it is negotiable as bills of exchange 
are negotiable, and that no grace is al- 
lowed. The complaint prayed for judg- 
ment, the reformation of the instrument 
sued on, and all other proper relief. De- 
murrers to the several paragraphs of the 
complaint were sustained and, the bank 
refusing to plead further, judgment was 
rendered for the steel company. The 


rulings on the demurrers are assigned for 
error. 


Dow.inG, C. J. Must the instrument 
set out in the complaint be conclusively 
presumed the personal obligation of R. J. 
Beatty, whose name is subscribed to it, 
or, under proper averments, may it be 
shown by parol evidence to be the con- 
tract of the appellee, the Midland Steel 
Company? 

[t is irregular in form and ambiguous 
in its terms. The name of the Midland 
Stee! Company is not subscribed to it, 
neither does the name of that corporation 
appear in the body of the contract. The 
instrument reads “* * * wepromise 
to pay,” etc, but the plural pronoun “we” 
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in the first person, cannot properly be 
used by a corporation. The name of the 
company appears on the instrumentabove 
the line on which are written the place 
and date of execution. The signature to 
the instrument is ‘‘R. J. Beatty, Presi- 
dent.” It is not stated of what corpora- 
tion Mr. Beatty is president, or on whose 
behalf, or as whose agent, he signs the 
paper. The words ‘‘we promise to pay,” 
are not grammatically correct, if it is un- 
derstood that Beatty is the sole promisor. 
Men do not usually describe themselves 
as president, secretary, treasurer, trustee, 
or agent, when signing their personal con- 
tracts by which they intend to bind them- 
selves as individuals. If negotiable paper - 
executed in this manner may be shown by 
proof of extrinsic circumstances to be the 
contract of a corporation, or of any un- 
named principal, then it may be suggest- 
ed that an indorsee of such instrument 
might be left in doubt as to the identity 
of his debtor. On the other hand, it may 
be said that if the description of the per- 
son signing the paper must be disregard- 
ed, and if the instrument is to be conclu- 
sively presumed thé contract of the person 
whose name is subscribed to it, then, in 
many cases, the person so signing would 
find himself personally liable for the debt 
of another; while the holder of the in- 
strument might discover in an action upon 
it, that instead of having, as hesupposed, 
the obligation of a solvent corporation or 
person, he held only the personal note of 
an irresponsible officer or agent of such 
corporation or person, 

In the usual course of business in this 
country, the addition of a title or descrip- 


tion of any kind, is not customary—in- 
deed it may be said that such addition or 


description is never appended—when 
men sign their names to contracts by 
which they intend to bind themselves in 
their own proper persons, and not as the 


representatives of another, Again, it is 
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to be observed that such additions and 
descriptions as “President,” “Secretary,” 
“Treasurer,” “Trustee,” ‘‘Agent,’’ and the 
like plainly import a relation to some 
other person, as a principal, distinct from 
the person subscribing the instrument. 
Besides, the appearance of such descrip- 
ticn of the party signing the instrument is 
sufficient, in fact, to apprise the other 
party that the person so signing his name 
and describing himself is not the princi 
pal in the ‘transaction, but that another, 
disclosed or undisclosed, is the real party 
in interest; or, at least, such addition or 
description is sufficient, in fact, to put the 
other party upon inquiry, both as to the 
identity of the real principal and the au- 
thority of the agent to bind him. We do 
not mean to assert here, however, the suf- 
ficiency in law of every such indication 
that the paper is executed in a represent- 
ative capacity only. 

The decisions in this state upon the 
question presented here cannot easily be 
reconciled or distinguished. Among those 
holdirg that extrinsic evidence is not ad- 
missible to show that a contract executed 
by one who adds to his signature the 
words, “President,” “Secretary,” “Agent,” 
‘‘Trustee,” etc. is not the contract of the 
person so signing, but the obligation of 
another party, are the following: Prather 
v. Ross, 17 Ind. 495; Kendall v. Morton, 
21 Ind. 205; Wiley v. Shank, 4 Blackf. 
Mears v. Graham, 8 Blackf. 144; 
Hays v. Crutcher, 54 Ind. 260; Williams 
v. Bank, 83 Ind. 237; Wilson v. Nichol- 
son, 61 Ind. 241; Hayes v. Brubaker, 65 
Ind. 27; Avery v. Dougherty, 1o2 Ind. 
443; Hobbs v. Cowden, 20 Ind. 310; 
Jackson School Tp. v. Farlow, 75 Ind. 103. 
A different view seems to have been taken 
in other cases. Means v. Swormstedt, 32 
Ind. 87; McHenry v. Duffield, 7 Blackf. 
43; Pitman v. Kintner, 5 Blackf. 250; 
Kenyon v. Williams, 19 Ind. 44; Bingham 
v. Kimball, 17 Ind. 396; Railroad Co. v. 


420, 
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Davis, 20 Ind. 6; Gaff v. Theis, 33 Ind. 
308; Vater v. Lewis, 36 Ind. 288; Pearse 
v. Welborn, 42 Ind. 331; Neptune v. Pax- 
ton, 15 Ind. App, 284; Railway Co. vy. 
Caldwell, 98 Ind. 245; Second Baptist 
Church v. Furber, 109 Ind. 496; Swarts 
v. Cohen, 11 Ind. App. 20; Hunt v. List- 
enberger, 14 Ind. App. 322. 

In reviewing the cases in this state, it 
will be observed that the court, while 
adhering to the rule that the words affixed 
to the names of the persons signing an 
instrument are to be treated as mere de- 
scriptio personae, deprecates the doctrine 
as an unreasonable one, and holds, when- 
ever possible,that when the contract itself 
shows that the words were not merely de- 
scriptive of the person they will not be so 
regarded. Many exceptions to the rule 
contended for by the appellee in this case 
are generally recognized. It does not 
apply to contracts executed by public of- 
ficers in the discharge of official duties. 1 
Am. & Eng. Enc. Law (2d Ed.) p. 1056, 
and cases cited in note 2; Macbeath v. 
Haldimand, 1 Term R,172; Sparta School 
Tp. v. Mendell, 138 Ind. 198-200. Nor 
to instruments executed by bank officers, 
on behalf of a bank. Bank v. Wheeler, 
21 Ind. 90; Commissioners v. Butterworth 
17 Ind. 129; Baldwin v. Bank, 1 Wall. 234; 
Nave v. Bank. 87 Ind. 204; Bank v. 
French, 21 Pick. 486; Bank v. White, 1 
Denio, 608; Houghton v. Bank, 26 Wis. 
663. Nor to simple contracts for the per- 
formance of agreements other than the 
payment of money. Deming v. Bullit, 1 
Blackf. 241; Avery v. Dougherty, 102 
Ind. 443; Whitney v Wyman, ror U.S. 
392; Post v. Pearson, 108 U. S. 418. 

It is said by Mr. Freeman in his note 
upon Greenberg v. Lumber Co., go Wis. 
225, that, “upon principle, the true ques- 
tion for consideration in every case is, OF 
at least, ought to be, whether, taking the 
writing as a whole, it sufficiently appears 
therefrom that it is intended to be bind- 
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ing upon the corporation, rather than 
upon the agent who has signed it. It is 
not at all usual for a person, executing a 
note or other contract, to add words de- 
scriptive of himself, or to refer to his re- 
lation to other persons, whether natural 
or artificial, who have no connection with 
the transaction, and, when he designates 
his representative capacity, to assume 
that such designation was intended mere- 
ly as a description of himself is to assume 
something which is rarely, and perhaps 
never, in harmony with the facts. Of 
course, 1f he only describes himself as an 
agent or officer, without indicating who 
his principal is, the instrument must nec- 
essarily be accepted as the obligation of 
the agent, or treated as void for want of 
a designated obligor. If, on the other 
hand, he, upon the face of the writing, 
discloses not only that he is an agent or 
officer, but also of whom he is such agent 
or officer, we must be astute to misappre- 
hend, or else we must concede that he has 


employed language better calculated to 
evidence the obligation of his principal 


than of himself. There is a growing in- 
clination to consider an instrument as it 
would manifestly be understood by the 
average business man, or, in other words, 
as it was most probably understood by 
the party receiving and the party signing 
it, and to exonerate the latter from liabil- 
ity, when, according tosuch construction, 
it appears to the court that he did not in- 
tend, and was not understood, to bind 
himself, but to act for the corporation of 
which he was the authorized agent. De 
spatch Line of Packets v. Bellamy Mfg. 
Co., 12 N. H. 205; Magill v. Hinsdale, 6 
Conn, 464; Smith v. Alexander, 31 Mo. 
193; McClellan v. Reynolds, 49 Mo. 312; 
Pratt v. Beaupre, 13 Minn. 187; Johnson 
v. Smith, 21 Conn. 627; Wyman v. Gray, 
7 Har. & J. 409; Means v. Swormstedt, 32 
Ind. 87; Vater v. Lewis, 36 Ind. 288; 
Bank v. Colby, 64 Cal. 352.” 
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See, also, the very clear and full state 
ment of the modern doctrine on this sub- 
ject in 4 Thomp. Corp. $5141 et seq. 

In Carpenter v. Farnsworth, 106 Mass. 
561, acheck had “Aetna Mills” printed 
on the margin, was signed “T. D. F., 
Treas.,”" and was given for the debt of the 
mills. It was held not to bind F. person- 
ally. Gray, J.: “The court has always 
laid hold of any indication on the face of 
the paper, however informally expressed, 
to enable it to carry out the intention of 
the parties.” 

In Roberts v. Austin, 5 Whart. 313, the 
action was brought by the payee against 
the drawer of a bill of exchange, signed 
by the latter in his own name merely. 
Parol evidence was admitted to show that 
the drawer was agent of the drawee, and 
had given the bill in the business of the 
latter, and that the payee knew the facts 
when he received the bill. 

In Moore v. McClure, 8 Hun, 557, parol 
evidence was held admissible to charge 
the principal on a note signed “A, B., 
Agent.” The court said: “The fact that 
the name of the principal does not appear 
on the face of the note is not, under the 
modern decisions in this state, at all con- 
clusive. If it was intended to be given in 
the business of the principal, was in fact 
so given, and with due authority, it was 
binding on the principal, and all this is a 
matter of evidence.” 

In Hicks v. Hinde, 9 Barb. 528, a draft 
in favor of the plaintiff was signed, ‘‘John 
Hinde, Agent,” and extrinsic evidence 
was admitted to discharge Hinde from 
liability. 

In Scanlan v. Keith, 102 Ill. 634, the 
court say: ‘‘Where a party signs his name 
as cashier or agent for a banking, railroad, 
or other corporation, in drawing drafts or 
bills, or in accepting drafts or other evi- 
dences of indebtedness, in its ordinary 
business, if it appears, or is made to ap- 
pear, that it is the obligation of the cor- 
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poration, and the cashier or agent or other 
officer had authority to bind the corpora- 
tion, he is not personally liable, and the 
facts may be shown by extrinsic evidence.” 
See, also, Hypes v. Griffin, 89 Ill. 134; 
Merchants’ Bank of Macon vy. Central 
Bank of Georgia, 1 Ga. 429. 

In Baldwin v. Bank, 1 Wall. 234, the 
court, by Clifford, J., quote with approba- 
tion the opinion of Johnson, J., in Me- 
chanics’ Bank of Alexandria v. Bank of 
Columbia, 5 Wheat. 326, in which it was 
said ‘‘that it is by no means true, as was 
contended in argument, that the acts of 
agents derive their validity from professing 
on the face of them to have been done in the 
exercise of their agency. Rules of form, 
in certain cases, have been prescribed by 
law, and, where that is so, those rules 
must in general be followed; but, in the 
diversified duties of a general agent, the 
liability of the principal depends upon the 
fact that the act was done in the exercise 
and within the limits of the powers dele- 
gated, and those powers are necessarily 
inquirable into by the court and jury. 
Maker of the note in that case had signed 
his name without any addition to indicate 
his agency, which makes the case a strong- 
er one than the one under consideration. 
Same rule, as applied to ordinary simple 
contracts, has since that time been fully 
adopted by thiscourt. Examples of the 
kind are to be found in the case of New 
Jersey Steam Nay. Co. v. Merchants’ 
Bank of Boston, 6 How. 381, and in the 
more recent case of Ford v. Williams, 21 
How. 289, where the opinion was given by 
Mr. Justice Grier, In the latter case it is 
said that the contract of the agent is the 
contract of the principal, and he may sue 
or be sued thereon, though not named 
therein. Parol proof may be admitted to 
show the real nature of the transaction, 
and it is there held that the admission of 
such proof does not contradict the instru- 
ment, but only explains the transaction.” 
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“Where the principal’s name appears 
printed in the margin or head of a bill or 
note executed by an agent, the former is 
sufficiently designated to put a prudent 
man upon inquiry, and to take the case 
out of the rule in regard toan undisclosed 
principal.” 1 Am. & Eng. Enc. Law (2d 
Ed.) 1047, and cases cited in notes. 

In the case before us the Midland Steel 
Company is named in the instrument sued 
on. There is nothing to indicate that the 
name of the company is outside of the 
note, or that that was not written in and 
intended to form a part of it. The 
complaint avers that the note was given 
by the Midland Steel Company, and, in 
some of its paragraphs, that it was given 
for a debt owing by the Midland Steel Co. 
to the Muncie Land Co. and for no other 
consideration; that it was intended to be 
the note of the appellee, and was so re- 
ceived; and that the appeliant took it 
from the payee with that understanding. 
Under these circumstances, we think it 
may properly be treated as the note of 
the Midland Steel Company, and net as 
the obligation of the person who signed 
his name to it as the president of that cor- 
poration. In view of the fact that an in- 
dorsee is seeking to charge the Midland 
Steel Company as the maker, and, as the 
indorsee alleges, that it took the note with 
notice that Beatty, whose name was sub- 
scribed to it as president, was not bound, 
we think it unimportant whether the note 
was negotiable as a bill of exchange or 
otherwise. If the appellee is correct in 
its contention that the instrument was not 
negotiable as a bill of exchange, then it 
was a simple contract for the payment of 
money, and, according to the authorities, 
the rule as to the admissibility of parol 
evidence to explain its true character is 
less stringent. It is also a fact of some 
importance in the case that the party at- 
tempting to escape liability is the one 
who is alleged to be the real debtor, and 
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who received the full consideration for 
which the note was executed, and not the 
officer or agent who undertook to execute 
it in his representative capacity, and who 
derived no personal benefit from the 
transaction 

The form of the instrument sued on is 
not such as to require the court to pre- 
sume conclusively that it is the obligation 
of R. J. Beatty. Extrinsic evidence is ad- 
missible to explain the instrument, and 
to show that it was intended and under- 
stood by the parties to be the note of the 
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Midland Steel Company. The averments 
of each paragraph of the complaint were 
sufficient to authorize such proof, and to 
fix the liability intended to be created by 
the instrument where it properly and 
justly belongs. The previous decisions of 
this court inconsistent with the views ex- 
pressed in the opinion are overruled. The 
judgment is reversed, with instructions to 
the court to overrule the demurrers to the 
several paragraphs of the complaint, and 
for further proceedings in accordance 
with this opinion. 


PATENT RIGHT NOTES. 


Statute Requiring Payee to Insert Before Execution “Given for a 
Patent Right’”—Construction. 


People’s State Bank of Brownstown v. Jones, Appellate Court of 
Indiana, December 12, 1900. 


The statute of Indiana requiring the 
payee of a note given for a patent right 
to insert therein the words “given for a 
patent right” before being signed by the 
maker, does not apply to a note, the con- 
sideration of which is only the transfer of 
the exclusive right to sell a patented man- 
ufactured article for a limited time in a 
particular locality. 


Appeal from circuit court, Washington 
county; D. M. Alspaugh, Judge. 

Action by the People’s State Bank of 
Brownstown, Ind., against Halleck Jones. 
From a judgment for defendant, plaintiff 
appeals. Reversed. 


Comstock, J. The complaint is in two 
paragraphs, each based on a promissory 
note for $150, in the usual form, payable 
at a bank of this state to the order of one 
Wheeler, and assigned by him by written 
indorsement on the back thereof, before 
maturity, for a valuable consideration, to 
the appellant. The cause was put at is- 
sue, and a trial resulted in a judgment for 


costs in favor of appellee. The answer 
is in two paragraphs. The first and third 
specifications of error challenge the suf- 
ficiency of these paragraphs respective- 
ly. The first paragraph is as follows: 


“The defendant, for answer to the com- 
plaint herein, says that he admits the 
execution of the notes sued on, and that 
thirty dollars is a reasonable fee for 
the collection of each of said notes, 
and that the same are due and wholly 
unpaid, and admits all other material 
averments of the complaint to be true; 
but he avers that said notes were 
executed in consideration for the sale and 
transfer to him by one W. J. Gooch and 
the Portable Pantry Company of the ex- 
clusive right and privilege of selling for 
use of certain portable pantriesin Warren 
county, Ind., until the 1st day of January 
1903, for which portable pantries the said 
W. J. Gooch claimed to have obtained 
letters patent of the United States; that 
said sale and transfer of the right to sell 
said alleged patented article took place 
and was consummated at Brownstown, in 
Jackson county, Indiana, on the 7th day 
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of December, 1897, and that said W. J. 
Gooch had not, nor had any one else, 
then and there filed with the clerk of the 
court of said county a copy of his alleged 
letters patent, nor was anv affidavit filed 
that such letters were genuine and had 
not been revoked or annulled, and that he 
and said Portable Pantry Company had 
full authority to sell or barter the right so 
patented, nor was any affidavit .so filed 
giving the name, age, occupation and res- 
idence of said alleged patentee or his 
agent; and, further, that there is no 
clause in either of said notes containing 
the statement ‘Given for a patent right,’ 
and that the plaintiff knew that said notes 
were given for an alleged patent right at 
the time it purchased the same.” 


The averments of the second paragraph 
are, as stated in appellee’s brief, “in sub- 
stance and theory, the same as those of 
the first.” These answers are founded 
upon sections 6054-6056, Rev. St 1881. 
Sec. 6055 is as follows: 


“Any person who may take any obliga- 
tion, in writing, for which any patent 
right, or right claimed by him or her to 
be a patent right, shall form the whole 
or any part of the consideration, shall, 
before it is signed by the maker or 
makers, insert in the body of said written 
obligation, above the signature of said 
maker or makers, in legible writing or 
print, the words, ‘Given for a patent 
right.’ ” 


The answers to be good under this sec- 
tion, must aver facts showing that the 
consideration, in whole or in part, for 
which said notes were given, was a patent 
right, or a right claimed to be a patent 
right. Do they contain such averments? 
The only averment of consideration in 
either paragraph is ‘‘that said notes were 
executed in consideration forthe sale and 
transfer to him by one W. J. Gooch, and 
the Portable Pantry Company of the ex- 
clusive right and privilege of selling for 
use of certain portable pantries in Warren 
county, Indiana, until the rst day of Jan- 
uary, 1903.” The consideration thus al- 
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leged is only the transfer of the exclusive 
right to sell a manufactured article, a 
tangible thing, for a limited time, in a 
particular locality. 

In Hankey v. Downey, 116 Ind. 118, 
the supreme court distinguish between the 
tangible thing manufactured under a pat. 
ent and the intangible right evidenced by 
the patent, saying, by Elliott, J , at page 
119: ‘‘The difference between the article 
manufactured and the right secured by 
the patent is clearly recognized.” And at 
page 120; ‘‘As there is a distinction be- 
tween the intangible right and the tangible 
thing manufactured under the right, and 
as the statute uses words embracing only 
the intangible right, it cannot be extended 
by construction to tangible articles man- 
ufactured under letters patent. The words 
used in the statute have a clear and well- 
defined meaning, and that meaning we 
must ascribe to them. If, however, we 
are compelled to look beyond the words, 
we should not hesitate to hold that it was 
not the intention of the legislature to 
compel every merchant or dealer who sells 
articles manufactured under a patent to 
perform the acts prescribed by statute, 
but that the intention was to compel the 
performance of those acts by vendors of 
the intangible rights secured by the let- 
ters patent. This intention is quite ap- 
parent when the general scope and pur- 
pose of the statute are given consideration 
but, as we have said, the words them- 
selves are unequivocal and clear.” This 
expression of the supreme court is decis- 
ive of the question presented by the de- 
murrers to the first and second paragraphs 
of answer. 

Counsel for appeliee in their able brief 
strongly rely upon the case of New V. 
Walker, 108 Ind., 365. It is also claimed 
that like answers were held good in Bank 
v. Bennett, 8 Ind. App. 680, and in Rob- 
ertson v. Cooper, 1 Ind. App. 78. In the 
two cases last named no question appears 
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to have been raised on the pleadings. In 
New v. Walker, the court say: “It is a 
sale of the patented right to sell the ex- 
clusive right to use and manufacture for 
sale and use the thing patented, for such 
a sale carries with it an interest in the 
patented right itself. Where the vendor 
sells a right to use and to manufacture for 
sale and use during the existence of the 
patent, he parts with all substantial rights 
in the patent in the territory embraced in 
the assignment. Curt. Pat. § 181; Walk. 
Pat. $§ 296.” 

From the foregoing expression of the 
supreme court, counsel for appellee argue 
that the sale of the exclusive right to sell 
for use the patented article carries with 
it an interest in the patent right itself. 
We think that this deduction is not sound. 
It would lead to the conclusion that deal- 
ers who sell articles manufactured under 
a patent should perform the acts prescrib- 
ed by the statute under consideration. 
The same able judge spoke for the court 


in New v. Walker, supra, and Hankey v. 
Downey, supra. In the case last named it is 
said: “In New v. Walker, supra, we af- 
firmed that the statute was valid because 
it provided for the protection of the citi- 
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zens by making provisions applicable to 
property of a unique character, for prop- 
erty of an intangible nature, secured by 
an exercise of a governmental power of a 
peculiar kind, and operative only upon a 
single class of rights. The decisions in 
State v. Peck, 25 Ohio St. 26, and Tod v. 
Wick, 36 Ohio St. 370, declare that a stat- 
ute similar to ours is valid, but that it 
does not apply to articles manufactured 
under apatent. The distinction between 
the tangible thing and the intangible right 
is clearly established and maintained in 
very able opinions. Other cases declare 
a like doctrine. Webber v. Virginia, 103 
U. S. 344; Stephens v. Cady, 14 How. 528; 
Stevens v. Gladding, 17 How. 447; Patter- 
son v. Kentucky, 97 U. S. 501; Palmer 
v. State, 39 Ohio St. 236; Woolen v. 
Banker, 17 Alb. Law J., 72.” 

Under the decisions cited, we see no 
escape from the conclusion that the trial 
court erred in overruling the demurrers to 
the answers. This conclusion renders it 
unnecessary to consider the other speci- 
fications of error. The judgment is re- 
versed, with instructions to sustain the 
demurrers to the first and second para- 
graphs of appellee’s answer. 


NOTE. 


Bradt v. Krank, N. Y. Court of Appeals, November 20, 1900. 


Action upon the following instrument: 
‘Schenectady, N. Y. Aug. 11, 1897. 
We, the undersigned, John Krank and 
John L. Mynderse, hereby agree to pay 
David Bradt, Becker & Co a bill of two 
hundred and sixty five dollars and fifty 
cents ($265.50) against Church & Jones 
between now and [uesday next. 
(Signed) 
John Krank 
John L. Mynderse” 


Plaintiffs’ counsel assumed this written 
instrument to be a promissory note, im- 
porting a consideration, and rested his 
case with proving a consideration. 

Held: This writing is not a promissory 
note, importing a consideration, and as 
no consideration was proved therefor, a 
judgment based thereon cannot be sus- 
tained. 
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LIABILITY OF TRUST COMPANY. 


Offer of Corporate Stock on Market—Duty to Investigate Marketable Quality 
—Obligation to Deliver Shares Lien-Free — Liability to Purchaser 
Where Stock Encumbered by Lien. 


McClure v. Central Trust Co., Court of Appeals of New York, 
November 27, 1900. 


The American holder of a large num- 
ber of shares of an English corporation, 
seeking a New York market therefor, ar- 
ranged with a trust company to issue cer- 
tificates representing the shares and to 
act as agent for the transfer of the cer- 
tificates. Plaintiff purchased roo shares, 
receiving trust company certificates there- 
for. Unknown to both purchaser and 
trust company, the shares were encum- 
bered with a lien for an indebtedness of 
the American holder to the English cor- 
poration. 

Held: The trust company was under 
duty of inquiry whether the shares were 
lien-free and marketable befcre offering 
them to tae public, and obliged to tender 
shares free from lien; otherwise must re- 
fund purchase price and interest. 


Appeal from supreme court, appellate 
division, First Department. 

Action by William McClure against the 
Central Trust Company of New York, im- 
pleaded with H.H.Warner. Judgment for 
defendant company affirmed by appellate 
division. Plaintiff appeals. Reversed. 

This action was brought to recover the 
sum of $7,500 paid by the plaintiff upona 
certain contract, which he seeks to re- 
scind upon several grounds, and among 
them that he was induced to make it 
through fraud and deceit practiced upon 
him by the defendants The defendant, 
Warner, served no answer, but the Central 
Trust Company put at issue every allega- 
tion tending to show fraud or deceit on 
its part, either through false representa- 
tion or fraudulent concealment. 

The H. H, Warner Company, Limited, 
is a foreign corporation, organized in 
England, with its principal office in the 


City of London. It hasa capital of 4 550,- 
coo, divided into 20,c00 shares of pre- 
ferred and 35,000 shares of common stock, 
each share being of the par valueof £10 
In 1889 Mr. Warner, who had for a long 
time and with great success dealt in pro- 
prietary medicines at Rochester, N. Y., 
sold his business to the English corpora- 
tion, and received as part of the purchase 
price a large number of the shares of stock 
issued. He also purchased many other 
shares in the open market and in 1891 
he was the largest shareholder as _ well as 
the managing director. He wished to sell 
a part of his stock in this country, but as 
the books of transfer were kept in Lon- 
don so that shares could not be trans- 
ferred thereon without considerable delay, 
he devised a method of so placing his 
shares upon the market that they could 
be conveniently dealt in on this side of 
the Atlantic. This method was to sell 
shares through certificates, issued by a 
trust company, representing the number 
of shares sold, and through which in due 
time the shares could be transferred upon 
the books of the English company, He 
arranged with the Central Trust Company 
of New York to act asagent for the trans- 
fer of certificates, and with the Union 
Trust Company to act as the registrar of 
certificates. He employed S. V. White & 
Co., a firm of brokers, to act as promoters 
of the scheme; and they issued a pros- 
pectus to induce purchases, with the 
knowledge of the Central Trust Company, 
which allowed copies to remain on its 
counters for distribution. 
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PROSPECTUS. 


New York, April 28th, 1&or. 


Messrs. $. V. White & Co., Bankers, 36 Wall St., New York 


are authorized to offer for subscription 


10,000 Shares Preferred Cumulative 8 Per Cent. Stock 
5,000 Shares Common (Ordinary) Stock 


MENTIONED BELOW. 


H. H. WARNER & CO., Limited, 


Incorporated under the laws of Great Britain. 


- £550,000 
CONSISTING OF 
tive 87 stock £200,000 
£350,000 
The Five Hundred Thousand Dollars Preferred Cuciwatwe eight per cent. stock, now offered in this market 


consists of Ten Thousand full paid and non-assessable shares of the par value of £10 (say $50.00 per share), represented 


by Trust Company Certificates of the Central Trust Couipany of New York, against which certificates a like 
number of Preferred shares of the par value of £10 per share, of the English Company, have been deposited. 

Dividends payable at Central Trust Company, New York, as soon after February Ist and Aagust fet, of 
each year, as accounts can be audited 

The foregoing offering of Ten Thousand shares Preferred stock, for which Trust Company Certificates have 
been issued to comply with the requirements of this market, comprises all the stock held in this country for sale, 
with the exception of Five Thousand shares of Common stock of a like par value of £10 (say $50.00 per share). 

Trust Company Certificates will also be issued for the Common stock 


Both classes of stock are offered on the following terms 


- 
i sf 


Préferred Cumulative &* Stock at $48.50 per share. 
9 


including accrued dividend from February Ist, 1891. 
Common Steck at $75 per share. Price including accrued 
dividend from February lst, 1891. 


The Subscription Lists will be opened at 10 o'clock A. M., on Thursday, May 
Tth, 1891, and will be closed at 12 o'clock M., on Saturday, May 9th, 1891, 


by Messrs. S. ¥. WHITE & C0., 36 Wall Street, New York, and 4 Sherman Street, 
Chicago, Illinois, nes 


CENTRAL TRUST COMPANY, 54 WALL STREET, NEW YORK, 
BANK OF NORTH AMERICA, 25 NASSAU STREET, NEW YORK. 


From whom Prospectases and blank forms of Application can be obtained. Subscriptions will be payable as 
follows :—10 per cent. on application; 30 per cent. on allotment; 30 per cent. on Wednesday, May 
20th, 1891; 30 per cent. on Monday, June!st, 1891. Allotments will be made as soon as practicable. 

The right is reserved to reject any subscription or to accept it in part. If any subscription is wholly rejected, 
the amount deposited on application will be returned. If the whole amount applied for be not allotted, the amount 
paid for ou application will be applied on the sums to become due on the allotment. 

Receipts will be given for all paytments made, and engraved Trust Company Certificates issued by the Central 
Trust Company will be delivered as soon as practicable after the making of the final payment. Any instalment may 
be paid in advance under discount at the rate of 5 per cent. per annum. 
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Failure to pay any instalment when due will forfeit all previous payments. 
A preference in allotment will be given to employés and customers of H. H. Warner & Co., Limited. 


REGISTRAR OF CERTIFICATES. 
UNION TRUST COMPANY, New York. 


TRANSFER AGENTS. 
CENTRAL TRUST COMPANY, New York. 


AMERICAN COMMITTEE OF MANAGEMENT. 
Hon. H. H. WARNER, President. JOHN D. PALMER, Esq., Treasurer. 


J. MOREAU SMITH, Esq., Vice-President. JOHN M. IVES, Esq., Secretary. 


Nature of the Business.—The business consists of the manufacture of proprietary medicines and preparations 
«Known as Warner's ‘Safe’ Remedies, Warner's ‘‘ Log Cabin ’’ Remedies and Warner's ‘“‘Safe’’ Yeast. Offices and 
laboratories are established in Rochester, N. Y.; Toronto, Canada; London, England; Frankfort, Germany ; 
Kreuzlin, Switzerland; Melbourne, Australia and Dunedin New Zealand. The establishment of these offices 
and laboratories outside of Rochester, N. Y., was rendered imperatively necessary owing to the enormous 
increase of business and the wide-spread popularity of H. H. Warner & Co.'s preparations. The question of economy 
and saving of freight and duties in the development of the business was alsé an important factor in determining the 
location of manufactories in different parts of the world where the goods are sold. 


Property conveyed.—The price paid by the Company for the entire business as on 3ist July, 1889, including 
the goodwill, trade names and marks, prescriptions and recipes, freehold and leasehold properties and buildings in 
Awerica and elsewhere, fixed and movable plant and machinery at Rochester, N. Y., and the different branch houses, 
cash in hand and at bankers, the stocks in trade (consisting of wholly and partly. manufactured stock, raw material 
and advertising matter), furniture and all property used in connection with the businesses, together with the benefit 
of all current contracts entered into by Mr. Warner in relation thereto, was £700,000, or $3,395,000. Since this 
time the increase of business and enlarged earning capacity of the concern have added greatly to the value of the 
property. 


Earnings.—Prior to the incorporation in November 1839, under the laws of Great Britain, of H. H. Warner & Co. 
Limited, the net earnings in the United States alone, for seven years ainéunted to $3,035,882.87. During this 
period there was no single year, according to the accounts, when the protits of the United States business were less 
than $270,739 and the last two years were the largest in the history of the business with the exception of one. 

For the first year of the English Company, ending July 31st, 1890, the net earnings were 2105,062 or $509,500, 
out of which sum were paid semi-annual dividends on Preferred stock at the rate of 8 per cent. per annum, and on 
Common stock at the rate of 20 per cent. per annum, besides carrying to reserve the sum of £45,000 or $218,250 
and in addition surplus to the next year's account of £12,870 or $62,419.50. In December 1890, the profits 
were increasing so rapidly, owing to the unexpected development of the newer branches, that the Company 
exercised its option and called in, paid off and canceled $293,425 of its Debenture Bonds, leaving but $434.075 
of such Debentures still outstanding. On the ist February 1891 a careful estimate of the business of the concern 
withits various branches was made, with a view to the declaration of the dividend for the first six months of the 
second fiscal year. 

The result was most gratifying, as the net profits for the six months were about $340,000, these earnings being 
the largest in the history of the Company. This amount enabled the Company to declare the semi-annual dividend 
at the rate of 8 per cent. on the Preferred stock, 15 per cent. on the Common stock, the balance of $170,000 being 
carried forward to the end of the fiscal year. Since February Ist, the business has shown still greater improvement, 
the indications making probable a much larger dividend than ever before among the Common shareholders, besides 
the payment of the Preferred dividend. 

From a recent careful estimate it is believed that the net profits of the business of the Company for the six 
months ending July 31st, 1891, added to the net profit of $340,000 earned the previous six months will-aggregate about 
$650,000 for the entire year. Taking this amount as a basis and deducting 


6 per cent. on $434,000 Debentures, - - - - - . + ¢ - - $26,040 
8 per cent. on $1,000,000 Preferred Stock, : - - - : . - - - - 80,000 
There remains applicable as dividends to the Common Stock 31 per cent. or the sum of 543,960 


$650,000 


The net annual profits of the Australian business alone for the past four years have been sufficient in 
each year to provide the whole of the amount necessary to pay the interest on all the Debentures and the 
dividend on the whole of the Preference shares. The profits of the other branches, including the United States, 
consequently can be applied to paying dividends on the Common stock and for the further extension of the 
business. 

The Hon. H. H. Warner has contracted to act as Managing Director for five years from July, 1889, receiving no 
compensation in any year therefor, until net earnings for the year amount to £117,000, or $567,450, such compensation 
to be paid only out of the net profits in excess of: that sum. 
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Under an agreement with the Company Mr. Warner retains at least five thousand shares in the Common stock 
of the Company. 


Application will be made to the New York Stock Exchange for dealings in both classes of certificates rep-esent- 
ing the Preferred and Comfnon stock. 


COPY. 


New Yors, April 23d, 1891. 
Messrs. 8. V. Ware & Co., 


36 Wall Street, New York. 

DEAR Sirs :—In response to your inquiry as to my opinion of tht? business of H. H. Warner & Co., Limited, I 
have seen a copy of your proposed circular, in which you are about to offer for sale some of the Preferred and 
Common stock of said Corporation. 

1 infer, first, that your investigation into its merit has been satisfactory or you would not undertake to offer and 
recommend it. I can only say that my confidence in the future of the business is very great, and, I believe, will in 
the immediate future favorably astonish even its most sanguine owners. I believe further, that the results of this 
present fiscal year will be largely ahead of any previous one in its histoty, and that the growth will continue. For 
the first six months of this present fiscal year, the earnings of the United States branch have increased about twenty- 
five per cent., with no material increase in expenses, while the expenses of the European Branches have been 


largely reduced. 


In short, I am sanguine that the earnings will soon double those of the first fiscal year of the present Corpora- 
tion and eclipse the favorable record of the ten years business previous to its purchase by the English Company 
Yours truly, 


On the 21st of May, 1891, the plaintiff 
subscribed for 10 shares of the common 
stock, and upon paying the 1o per cent. 
down as required by the prospectus, re- 
ceived therefor from the Central Trust 
Company what is known as a “temporary 
receipt” stating the amount paid, and de- 


scribing it as the first installment of 10 
per cent. on his application for rooshares 
of common stock. The paper also stated 
that ‘‘said application is made in accord- 
ance with the terms of the prospectus of 
April 28th, 1891,” and after reciting the 
terms of payment, allotment, etc., as 
stated in the prospectus, continued: 

‘‘Upon payment of the last installment, 
which completes the subscription price of 
$75 per share, and the surrender of this 
receipt, the said William McClure shall 
receive a certificate of the Central Trust 
Co. of New York, representing the num- 
ber of shares of the ordinary or common 
stock of H. H. Warner & Co., Limited, 
allotted and paid for under the said ap- 
plication, of the par value of £10 sterling 
per share, as soon as the same is ready 
for delivery.” 

When this receipt was given, the shares 
of stock represented by it were on depos- 
it with the trust company in readiness to 
fulfil the contract. On the 23d of June, 


(Signed) H. H. WARNER 


1891, the plaintiff completed his pay- 
ments, and received from the Central 
Trust Company two certificates, each of 
which, after stating that there had been 
deposited with said company ‘‘in trust” 50 
shares of the stock 
tinued: 

“Said shares, together with a deed of 
transfer thereof, will be delivered to Wil- 
liam McClure or assigns on surrender of 
this trust receipt, properly indorsed. This 
receipt is transferable at the office of said 
trust company in New York, either in per- 
son or by power of attorney, and until 
surrender, all dividends collected upon 
said shares by said trust company will be 
paid to the registered holder of this re- 
ceipt or to his order.” 

(A fac-simile of one of these certificates 
appears on the following page ) 

Each certificate had indorsed thereon 
the usual blank form of transfer. 

On the 2d of June, 1891, Mr. Warner 
gave the Central Trust Company an order 
on H. H, Warner & Co. to pay it any div- 
idends on 1,0c0 shares each of his ordin- 
ary and preferred stock standing in his 
name on the books of the company, and 
stated that ‘‘this order is irrevocable until 
changed by written consent of said Cen- 
tral Trust Company of New York.” 


in question, con- 
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On the 13th of November, 1%g1, the 
Central Trust Company paid to the plain 
tiff a dividend on the stock which he had 
purchased, and at the same time gave 
him a ‘‘memorandum of dividend for six 
months ending July gist, 1891, on stock 
of H. H. Warner & Co., Limited (a cor- 
poration) in name of William McClure, ten 
per cent. on rooshares * * $485.” A 
second dividend for six months ending 
January 31, 1892, but less in amount, 
was paid to the plaintiff, and a similar 
memorandum signed by the Central Trust 
Company was delivered to him at the 
time. 

The deed of transfer referred to in 
the stock certificate was in the form of 
an ordinary assignment of shares of 
stock from Hulbert Harringten Warner 
to the transferee, except that the closing 
part was as follows: 

‘Subject to the several conditions on 
which I held the same immediately be- 
fore the execution hereof, and the said 


transferee doth hereby agree to accept and 
take the said share subject to the con- 


ditions aforesaid.’”” Accompanying the 
deed of transfer were the shares of stock 
therein mentioned, which were in the 
form of a certificate under the seal of the 
corporation, stating that the owner was 
“tthe registered holder” of a certain num— 
ber of shares of stock (describing it) ‘‘in 
H. H. Warner & Company, Limited, sub- 
ject to the articles of association and reg- 
ulations of the company; such shares 
being numbered * * *_ inclusive.” 
On the 29th of November, 1890, Mr. 
Warner was owing the English company 
over $400,000, and in order to secure the 
payment thereof, he transferred to two of 
the directors, as trustee for the company, 
4,000 preferred and 12,820 common shares 
of his stock as collateral security; and in 
the instrument of transfer he charged said 
shares with the payment of the debt and 
interest, and agreed that all dividends 
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payable thereon, as well as those on any 
uther shares registered in his name,should 
be applied upon his indebtedness. In 
case he did not pay the debt by the rst 
of May, 1891, he authorized the company 
to sell “any of such shares upon such 
terms as they may think fit and apply the 
proceeds in reduction of the debt.” The 
instrument closed as follows: 

“It isunderstood * * * that I shall 
be at liberty at any time to exchange any 
of the above-mentioned shares for other 
shares of the company of equal nominal 
value, should I wish to do so, and that as 
the debt is reduced a_ proportionate 
amount of shares shall be released and 
retransferred to me, or as I may direct, 
but so that the company shall at all times 
retain shares taken at this nominal or par 
value to double the amount of the debt 
and interest remaining owing.” 

The articles of association of the Eng- 
lish company, as originally adopted, pro- 
vided that “the directors may refuse to 
register the transfer of any share not 
fully paid up, if the transfer is made by a 
member who is indebted to the company, 
or against whom the company has any 
unsatisfied claim or a lien on his shares, or 
if the directors shall not be satisfied that 
the proposed transferee is a responsible 
person.” 

By another clause of the original articles 
it was provided that “the company shall 
have a first and paramount lien upon all 
the shares not fully paid up, registered in 
the name of any member (whether sole- 
ly or jointly with others), for his debts, 
liabilities, and engagements, solely or 
jointly with any other person, to or with 
the company, whether the period for the 
payment or discharge thereof shall have 
actually arrived or not, and such lien shall 
extend to all dividends declared on such 
shares.”” An independent article author- 
ized the directors to retain all dividends, 
declared upon any share and apply them 
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upon any lien held by the company on 
any shares. On the 26th of April, 1893, 
the articles of association were amended 
by striking out the words ‘‘not fully paid 
up” in each of the foregoing clauses. 

The plaintiff did not know when he 
made his subscription or accepted the cer- 
tificate that the stock belonged to Mr. 
Warner or stood in his name. The Cen- 
tral Trust Company knew it, however, 
but did not know that there was any lien 
or charge upon the stock until about 1894. 
It received $1,200 a year from Warner 
for acting as transfer agent. ‘The shares 
of stock deposited with the Central Trust 
Company before it issued any certificates 
were sent by the English company to 
their attorneys in New York, who deliv- 
ered them to S. V. White & Co. by whom 
they were delivered tothe Central Trust 
Company. Some of the money paid by 
purchasers of certificates went back 
through the same hands to the English 
company, but the subscriptious received 
in May and June 1891, were paid by the 
Central Trust Company to Mr. Warner 
individually. 

The plaintiff testified that the state- 
ments set forthin the prospectus were be- 
lieved and relied upon by him, and that 
they induced him to make the investment. 
He had not seen the form of the deed of 
transfer or of the certificate of stock in 
the English company, when he purchased, 
nor did heask to see either. The Central 
Trust Company did not state “asto whom 
they were acting as agents for."”” The 
plaintiff has been a stockbroker since 
1868, and for some years was vice-chair- 
man and chairman of the New York Stock 
Exchange. 

On the 8th of May, 1893, Mr. Warner 
made a general assignment for the bene- 
fit of creditors, which covered a large 
number of shares of both common and 
preferred stock standing in his name; 
and the assignee testified. that neither 
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kind had any value, because Warner's 
interest had been encumbered by_ obliga- 
tions created by him to the English com- 
pany which since 1892 has refused to 
pay dividends upon or to transfer ary 
stock registered in his name until their 
liens are discharged. 

In January, 1894, the plaintiff present. 
ed his certificates to the Central Trust 
Company and demanded the shares of 
stock purchased by him, refusing to ac- 
cept the deed of transfer from Mr. War- 
ner, with a certificate of the requisite num- 
ber of shares standing in his name at- 
tached thereto. Shortly afterwards he 
commenced this action, having first of- 
fered to return the dividends which he 
had received. At the close of the evi- 
dence forthe plaintiff the referee dismissed 
the complaint, holding that no cause of 
action had been established against the 
Central Trust Company, either ex delicto 
The judgment entered 
accordingly was affirmed by the appellate 
division without an opinion, and the 
plaintiff appealed to this court. 

Harry Van Ness Philip for appellant. 

Adrian H. Joline, for respondent. 


or ex contractu, 


VaNN, J. (after stating the facts). The 
Central Trust Company (henceforth called 
the defendant) did not sell the stock as 
its own, but only as agent for an undis- 
closed principal. The prospectus did not 
purport to have been issued by it, but by 
S. V. White & Co., who, as bankers, an- 
nounced that they were authorized to of- 
fer the stock for subscription, which, in 
view of what followed, meant for sale by 
subscription. The necessary inference is 
that they were thus authorized, not by 
themselves, which would be absurd, but 
by an undisclosed owner, ‘This is con- 
firmed by Warner’s letter to them, which 
was part of the prospectus, wherein he 
said, ‘‘I have seen a copy of your proposed 
circular in which you are about to offer 
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for sale some of the preferred and common 
stock of said corporation.” According 
to the statements of the prospectus, the 
shares of stock thus offered for sale could 


not have been shares not yet issued by: 


the English company, as claimed by the 
plaintiff; for they are not only de- 
scribed as ‘‘full paid and non-assessable,” 
but are declared to comprise ‘‘all stock 
held in this country for sale.” 

The prospectus contained no represen- 
tation that the defendant was the trans- 
fer agent of stock, as is further claimed 
by the plaintiff, for there is no express 
statement as to what it was an agent to 
transfer, while the context shows that the 
agency was for the transfer of certificates 
the same as the Union Trust Company 
was in terms, and in thesame connection, 
stated to be the “registrar of certificates.” 
Moreover, it was distinctly announced 
that trust company certificates had been 
issued by the defendant ‘‘to comply with 
the requirements of this market,” and 
that the shares offered were represented 
by such certificates, against which a like 
number of shares had been deposited. 
The certificates stated that they were 
transferable at the office of the defendant. 
“The requirements of this market’ refer 
to the obvious impossibility of transfer- 
ring, in this country, shares upon the 
books of a foreign corporation, which are 
necessarily kept abroad. It was to meet 
this difficulty, as is fairiy to be inferred 
from the language used that the scheme 
of issuing certificates was devised, so that 
something which stood for shares and was 
capable of immediate transfer could be 
handled in this market with the facility 
belonging to dealings on the stock ex- 
change, for the privileges of which, as 
the prospectus also stated, application 
would be made. Thus the position of the 
defendant, according to the prospectus, 
was as follows: 

It was the depositary of certain shares 
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of stock in the English corporation of- 
fered for sale by S. V. White & Co., for 
an undisclosed owner, against which it 
was to issue certificates for the purpose 
of making the stock marketable in this 
country, and was to act as agent for the 
transfer of the same, as well as to receive 
applications for the sale of stock. 

This was all that the defendant repre- 
sented to the plaintiff; for he asked no 
questions, and it made no statements ex- 
cept those which appeared in the various 
writings. When he first dealt with the 
defendant he knew all that it knew, ex- 
cept that Warner owned the stock, which 
was an immaterial fact, and the form of 
the deed of transfer and of the shares of 
stock as issued by the English company. 

Under these circumstances, on the 21st 
of May, 1891, he entered the office of the 
deferdant and subscribed for 100 shares 
of stock, made the payment required in 
advance, and accepted the temporary re- 
ceipt, which became the first contract be- 
tween the parties. By that instrumentthe 
defendant agreed that upon payment of 
the last installment and the surrender of 
the receipt the plaintiff should receive a 
certificate issued by it representing the 
number of shares on deposit with it in 
trust,which he subscribed and paid forun- 
derthe application. He made no inquiry 
either as to the form of the certificate or 
upon any other subject. The next step 
was when he completed his payments on 
the 23d of June, r8g1, and the prelimin- 
ary contract was performed by the de- 
fendant through the delivery of the certi- 
ficate as it had agreed ‘Thereafter the 
certificate was the only unperformed con- 
tract between the parties. The plaintiff 
still made no inquiry, but accepted the 
certificate as the completion of the con. 
tract without complaint or question. 

Upon the delivery and acceptance of 
the certificate the transaction between the 
parties was complete, except that per- 
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formance was still due from the defend- 
ant of its promise as contained in the cer- 
tificate. 
the delivery or tender of the deed of trans- 
fer signed by Warner, and attached to a 
certificate issued by the English company 
for the number of shares required, no 
breach thereof by the defendant has been 
shown. If, on the other hand, it was 
the duty of the defendant, under all the 
circumstances, to deliver an effective 
deed of transfer of marketable stock, free 
from lien, then the contract has not been 
performed. While the complaint may be 
multifarious, if the evidence established a 
cause of action of any kind, the motion to 
nonsuit should not have been granted. _ 
We thus reach the question whether the 
defendant tendered to the plaintiff what 
it agreed to sell him, Disregarding the 


mere formof the transaction,the thing sold - 


was stock, and did the stock tendered an- 
swer the description of the stock sold? 
Did the minds of the parties meet simply 
upon shares of stock that were market- 
able, or upon any shares of stock whether 
marketable or not? Did the defendant 
understand that shares of stock lawfully 
issued in proper form, with genuine sig- 
natures, was all that was required, re- 
gardless of whether they were worthless, 
owing to a lien thereon, or not? 

In answer to these questions, the de- 
fendant invokes the venerable rule of cav- 
eat emptor, and holds it up as a shield to 
protect it from liability to the plaintiff. 
That rule was rigidly enforced for many 
years, but, as it was found at times to 
promote injustice, its severity was, to 
some extent, gradually but cautiously re- 
jaxed. Thus, if one sold as his own, goods 
belonging to a stranger, it was at first 
held that the purchaser had no remedy 
unless the seller affirmed that the goods 
were his. Dale’s Case, Cro. Eliz. 44; 
Chandelor v. Lopos, Cro. Jac. 4; Roswel 
v. Vaughan, Cro. Jac. 196. In the course 


If that promise was satisfied by ° 
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of time this harsh application of the rule 
was overturned upon the ground that the 
act of selling was an implied affirmation 
of title, where the one selling was in the 
possession of the thing sold. Crosse y, 
Gardner, Carth. 90; Medina v. Stoughton, 
1 Salk. 210; Defreese v. Trumper, 1 
Johns. 274. The doctrine of implied 
warranty thus made its first inroad upon 
the rule of caveat emptor, owing not to 
what the parties said, but to the nature of 
the transaction. Since then further in- 
roads have been made, until the rule is 
now “regarded as upon the whole, well 
adapted to protect right, to prevent wrong 
and to provide a remedy for a wrong 
where it has occurred.” 1 Pars. Cont. 
(8th Ed.) 597. Thus there is now not 
only an implied warranty of title, but, un- 
der certain circumstances, of quality, also, 
as where the sale is by sample, or the 
buyer has no adequate opportunity to ex- 
amine before purchasing, as well as in 
some other instances. Carleton v. Lom- 
bard, 149 N. Y. 137; White v. Miller, 71 
N. Y. 118; Van Wyck v. Allen, 69 N. Y. 
61; Leonard v. Fowler, 44 N. Y. 289; 
Bridge Co. v. Hamilton, 110 U. S, 108; 
Hibbert v. Shee, 1 Camp. N. P. 113. While 
the obligation of the vendor is described 
by some courts as arising from an implied 
warranty, by others from a duty imputed 
by law, and by others still as an implied 
condition of existence or identity of the 
thing sold, all mean that the law imputes 
a duty to the seller, under certain circum- 
stances, whether he actually intended to 
assume it or not. The modern tendency 
is toimpute a duty whenever it is re- 
quired by good faith in commercial deal- 
ings. ‘Fides servanda est.” When, from 
the nature of the transaction or the rela- 
tive situation or circumstances of the par- 
ties, a legal duty should reasonably be im- 


puted to the seller of personal property, 


in the interest of commerce, and to enable 
the purchaser to get what he paid for, the 
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law will generally impute one, although 
progress in that direction has been slow 
and cautious, in view of the ancient rule 
of caveat emptor. The principle which 
governs sales of tangible chattels applies 
with equal force to sales of incorporated 
chattels, such as a promissory note with- 
out indorsement, or a share of stock, 
where the thing actually sold is the right 
evidenced by a piece of paper with a par- 
ticular name, though the form of sale is 
of the paper itself. An examination of 
the leading authorities relating to this 
branch of the subject, may be useful. 

In Bank v. Jarvis, 20 N. Y. 226, the de- 
fendant had transferred to the plaintiff, 
without indorsement, a promissory note 
which had been taken at a usurious pre- 
The court held that whether the 
defendant had knowledge of the usury 
not a material circumstance, and 
‘that the vendor of a chose in action, in 
the absence of express stipulations, im- 
pliedly warrants its legal soundness and 
validity.” ‘Ten years later this case was 
followed and made the basis of judgment 
in Fake v. Smith, 2 Abb. Dec. 76. Webb 
v. Odell, 49 N. Y. 583, was asimilar case, 
and the same result was reached, but upon 
a somewhat different ground. Thecourt 
said: “It is a general rule that upon the 
sale and delivery of personal property, 
without fraud or warranty, no action will 
lie against the vendor to recover damages 
for any defects which may exist; and this 
rule applies when the article differs from 
the representations of the seller as to 
quality, unless said representations were 
fraudulent. But when the thing sold differs 
in substance from what the purchaser was 
led by the vendor to believe he was buy- 
ing, and the difference in subject-matter 
is so substantial and essential in character 
as to amount to a failure of consideration 
there is no contract, and the purchaser 
may recover back the money paid. Kerr, 
Fraud & M., 58 et. seq.” 


mium. 


was 
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In Ledwich v. McKim, 53 N. Y. 307, 
some railroad bonds turned out to be 
worthless because they were not perfect 
when they passed from the possession of 
the defendants to that of the plaintiff's as- 
signor, for the want of anindorsement by 
the company as to where they were to be 
paid. It was held that there was an im- 
plied warranty of title in the assignor,and 
that upon failure of this title he was li- 
able. Inthe course of its opinion the 
court said: 


‘It is not to be disputed that. if these 
papers are other than negotiable instru- 
ments, there was in the sale of them by 
the defendants an implied warranty of 
their title to them, and upon a failure of 
title they are liable. ‘The defendants in- 
sist, however, that they only impliedly 
warrant the genuineness of the execution 
of the instrument. In this they err. Mur- 
ray v. Judah, 6 Cow. 484. The seller 
warrants the genuineness of the instru- 
ment, and that it is what it purports to 
be. Gurney v. Womersley, 28 Eng. Enc, 
Law & Eq. 256; Thrall v. Newell, 19 Vt. 
202. 


In Ross v. Terry, 63 N. Y. 613, the rule 
of implied warranty on the part of the 
vendor was applied tothe sale of a bond 
and mortgage which were usurious and 
void, but the defendant knew it at the 
time of the sale. There was no question of 
usury in Bank v. Bogart,81 N.Y. 101, where 
it was held that there was no implied war- 
ranty or representation on the part of the 
vendor of the bill, valid in the hands of 
an indorsee, that it was drawn against 
funds or that it was not accommodation 
paper because accommodation accept- 
ances “are certainly not unusual commer- 
cial transactions,” and are not necessarily 
“inconsistent with good faith or solvency.”’ 
So, in Mandeville v. Newton, 119 N. Y. 
10, where a party held certain notes, and 
other indebtedness against the maker of 
the notes and also held certain claims as 
collateral security therefor, but after mak- 
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ing various collections on the collaterals, 
sufficient to pay the notes, no application 
having bee’ made in payment of any'spe- 
cific items of indebtedness, at the instance 
of the debtor and on payment of the bal- 
ance due him, the holder assigned his 
claims and transferred the notes, with the 
collaterals, to another creditor, without 
any express warranty that the notes were 
valid outstanding obligations, it was held 
that no warranty could be implied, be- 
cause it was not in any proper sense a 
purchase of the notes, except in so far as 
they, with the other claims transferred at 
the same time represented the balance 
which after the application of what had 
been collected, would remain due on the 
claims transferred. 

In Littauer v. Goldman, 72 N. Y. 506, 
it was held that upon the transfer, with- 
out indorsement or representation, of a 
p-omissory note tainted with usury, in 
the absence of knowledge of the fac on 
the part of the seller at the time of the 
transfer, no warranty against the defect 
will be implied, because a scienter is es- 
sential to establish an implied warranty as 
to the validity of a promissory note. This 
authority, which apparently controlled 
the referee in deciding the case now before 
us, has not escaped criticism. ‘Thus in 
Meyer v. Richards, 163 U. S. 385, 411, 
after a thorough review of the leading au- 
thorities in this country and England, the 
court said: 


‘*There isan exceptional case—Littauer 
v. Goldman, 72 N. Y. 506—which holds 
that the common law obligation as to the 
implied warranty of identity in the thing 
sold, in the case of commercial paper, ex- 
tends only to the genuineness of the in- 
strument. ‘The case was one involving 
the nullity of a usurious note, and, if cor- 
rectly decided, would be authority for the 
proposition that there was a peculiar spe- 
cies of warranty in the sale of commercial 
paper differing from all others,—in other 
‘words, that there was a law merchant of 
warranty where there was no commercial 
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contract. The opinion in this case illus- 
trates the same contradictory position 
presented here by the argument of the de- 
fendant in error, to which we have just 
called attention; that is, that it admits 
the common law rule, and then denies its 
essential result, by eliminating conditions 
of non-existence which are necessarily 
embraced by it. It follows that this New 
York decision leads logically to the view 
expressed in the Maine and Maryland 
cases just referred to, for either the prin- 
ciple of warranty of identity must be ac- 
cepted or rejected. It cannot be accept- 
ed, and its legitimate and inevitable re- 
sults be denied. The rule there an- 
nounced was in conflict with previous de- 
cisions in New York, and the decision is 
strongly criticised in the court of errors 
and appeals of New Jersey, in Wood vy. 
Sheldon, 42 N. J. Law, 421, 425 


In Meyer v. Richards it was held that 
in a sale of commercial paper without in- 
dorsement, the obligation of the vendor 
is not restricted to the mere question of 
forgery vel non, but depends upon wheth- 
er he has delivered that which he 
tracted to sell; this rule being designated 
in England as a condition of the principal 
contract, as to the essence and substance 
of the thing agreed to be sold, and in this 
country being generally termed an im- 
plied warranty of identity of the thing 
sold. In view of the latest case in this 
court upon the subject ofimplied warranty, 
Littauer v. Goldman may properly be 
limited to commercial paper, as it is the 
policy of the law to throw special safe- 
guards around the transfer of such prop- 
erty. Although cited in the case of Flan- 
drow v Hammond, 148 N. Y. 129, it was 
not allowed to control the decision. In 
the Flandrow Case, on the sale of a judg- 
ment by a party who had levied upon it 
and bought it on execution sale, in pur- 
suance of an agreement to bid it off in 
satisfaction of the execution and transfer 
it to the other party, who advanced the 
money for the expenses of the proceed- 
ings, it was held that there was an implied 


con- 
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warranty not only of the existence of a 
valid judgment, but that a valid lien had 
been acquired thereon by the levy, under 
which title could be acquired by sale upon 
execution. This case rests upon the prin- 
ciple that where one sells as his own an 
incorporeal chattel, a warranty will be im- 
plied whenever and to the extent required 
by good faith. See, also, Stone v. Frost, 
61 N. Y. 614; Roberts v. Fisher, 43 N. Y. 
159; McCoy v. Archer, 3 Barb. 323; 
Dresser v. Ainsworth, 9 Barb. 619; Car- 
man v. Trude, 25 How. Prac. 440. 

The cases in other states, with few ex- 
ceptions, hold that upon the sale of stock, 
bonds, etc., there is an implied warranty 
that the thing sold is what it purports to 
be. Wood v. Sheldon, 42 N. J. Law 421; 
Thrall v. Newell, 19 Vt. 208; Allen v. 
Clark, 49 Vt. 390; Flynn v. Allen, 57 Pa. 
St. 482; Brown v. Ames, 59 Minn. 476; 
Ware v. McCormack, 96 Ky., 139; Bell 
v. McCafferty, 21 Ind. 411; Lyons v. Mil- 
ler, 6 Grat. 427; Aldrich v. Jackson, 5 R. 
I, 218; Merriam v. Wolcott, 3 Allen, 258; 
Lobdell v. Baker, 3 Metc. (Mass.) 472; 
Giffert v. West, 33 Wis. 617; Id., 37 Wis. 
115; Daskan v. Ullman, 74 Wis. 474; 


Smith v. McNair, 19 Kan. 330; Rogers v. 
Walsh, 12 Neb. 28; Hussey v. Sibley, 66 


Me. 192; Terry v. Bissell, 26 Conn. 23. 
The position of the English courts is 
fairly stated in Benjamin cn Sales, when 
he says: ‘‘Under this head may also prop- 
erly be included theclass of cases in which 
it has been held that the vendor who sells 
bills of exchange, notes, shares, certifi- 
cates and other securities, is bound, not 
by the collateral contract of warranty, 
but by the principal contract itself, to de- 
liver, as a condition precedent, that which 
is genuine, not that which is false, coun- 
terfeit, or not marketable by the name or 
denomination used in describing it.” 
Benj. Sales (7th Ed.) $607; Young v. 
Cole, 3 Bing. N. C. 724; Westropp v. Sol- 
omon, 8 C. B. 345; Gompertz v. Bartlett, 
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23 Law J. [Q. B.] 65; Gurney v. Womers- 
ley, 24 Law J. [Q. B.] 46. 

Story, in his work on Promissory Notes 
(sec. 118 et. seq.) says that the seller of a 
note warrants, by implication, unless 
otherwise agreed, that he is the lawful 
holder and has a just and valid title to 
the instrument and a right to transfer it 
by delivery: that the instrument is genu- 
ine and not forged or fictitious; that it is 
of the kind and description it purports on 
its face to be, and that he has no knowl- 
edge of any facts which prove the instru- 
ment, if originally valid, to be worthless, 
either by failure of the maker, or by its 
being already paid, or otherwise to have 
become void or defunct. He further says, 
however, that the authorities are in con- 
flict when a fact exists which makes the 
note of no value, but both parties are 
equally ignorant and equally innocent. 
Under these circumstances, the learned 
author declares that the weight of reason- 
ing and the weight of authority seem to 
be in favor of holding that the seller in 
such cases must bear the loss. See, also, 
Schouler, Pers. Prop. § 318; Daniel, Neg. 
Inst. $730; Byles, Bills, 278; Bid. Stock- 
Brok. 265; 2 Rand. Com. Paper, § 757. 

We think it was a condition of the sale 
whether called an ‘‘implied warranty” or 
any other name, that the defendant was 
to deliver marketable stock free from 
lien; for that alone would meet the de- 
scription of the thing sold, uader the cir- 
cumstances surrounding the parties when 
the sale was made. Shares of stock so 
covered with liens as to be of no value are 
not what the parties meant; for such 
shares would be worth no more than if 
the signatures to the certificates had been 
forged, although but for the liens the 
stock would have been worth the sum paid 
for it. The substance of the thing sold 
was not stock of any particular market 
value, but unencumbered stock of the 
same value, as free shares, such as per- 
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‘sons of ordinary intelligence would under- 
stand as meant by the general description 
of stock. By a “share of stock” the par- 
ties did not mean half a share or any frac- 
tion of a share representing an equity of 
redemption, but an entire share not cut 
down by acharge. They meant a share, 
the owner of which, and not the lienor, 
would be entitled to the dividends there- 
on, and which was worth as much as any 
other share of the same class. 

The defendant cannot escape liability 
by claiming that it sold as agent, for 
it did not disclose the name of its princi- 
pal. The same claim was made in Holt 
v. Ross, 54 N. Y. 472, 474, but the court 
said: 


‘*The express company when it present- 
ed the draft to the plaintiffs for payment 
and received payment, did not disclose its 
agency. Therefore it is liable as if an 
actual principal in the transaction. It 
was so decided in Canal Bank v. Bank of 
Albany, 1 Hill. 287. It was not sufficient 
that the defendant acted as agent. ‘To 
shield itself from liability, it should have 
disclosed its agency. Such is the rule 
as to all agents. To _ shield them- 
selves from liability for their acts, they 
must give the names of their principals.” 


This is true even if the plaintiff knew 
that the defendant was acting as agent 
for some one, but did not know for whom. 
Cobb v. Knapp, 71 N. Y. 348; Argersing- 
er v. McNaughton, 114 N. Y. 535; Bank 
v. Morton, 4 Gray, 156. The defendant 
was the central figure in a plan to make 
shares issued by an English corporation 
readily marketable in this country. For 
that purpose it issued the certificates of 
transfer, and accepted the position of 
agent to transfer certificates in consider- 
ation of an annual salary. It held out the 
shares in its possession for sale as mar- 
ketable. The acts of certifying, offering 
for sale, and selling were in substance an 
assertion to that effect. Its position was one 
of trust and invited the confidence of the 
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public.What a trust company sells,even for 
athird person, under such circumstances, 
the purchaser may reasonably expect to 
receive in essence and substance, and not 
its mere shadow. It held the shares and 
the deeds of transfer in trust for purchas- 
ers, and expressly agreed to make deliv- 
ery upon demand. It was to deliver some- 
thing which it knew purchasers would ex- 
pect, and which of necessity it must itself 
have expected, would result in the trans- 
fer of marketable shares. The position 
which it occupied and the circumstances 
surrounding it when it contracted with 
the plaintiff, cast upon it the duty of ex- 
ercising due care in discharging the trust 
relation which it had assumed. It knew, 
but the plaintiff did not know, that the 
shares in its possession were issued by the 
English company subject,in express terms, 
to its articles of association and regula- 
tions; that the deed of transfer was like- 
wise ‘‘subject to the several conditions 
on which” the transferrer held the shares 
“immediately before the execution” thereof 
and that it alsocontained a covenant onthe 
part of the transferee “to accept and take 
the said shares subject to the conditions 
aforesaid.”” Under these circumstances 
the law imputed to the defendant the duty 
of inquiring to see whether there was 
anything behind the conditions appearing 
on the face of the papers in its possession 
which would make the shares unmarket- 
able, before it undertook to place them 
on the market under the sanction of its 
name and the confidence invited by its 
standing. Its position and superior know- 
ledge put it upon inquiry, and the law 
charges it with knowing whatever proper 
inquiry at the proper place would have 
disclosed. Inquiry at the office of the 
English company, in person or by letter, 
would have disclosed the lien, and pre- 
vented the defendant from being imposed 
upon itself and from unintentionally im- 
posing upon others. 
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\Vhether the lien has been waived by 
the English company, or discharged ac- 
cording to the terms of the instrument 
which created it, were matters of defense 
which were not entered upon by the defend- 
ant, because a nonsuit was granted. While 
some facts bearing upon these questions 
were brought out upon cross-examination 
the referee did not pass upon them, be- 
cause, in the view he took of the case, it 
was unnecessary, as he was of the opinion 
that the defendant was not under the le- 
gal duty of delivering shares free from 
We have taken the opposite view 
which renders a new trial necessary, when 
he facts can be fully developed, and any 
alleged defense intelligently passed upon. 
We discharge our present duty by revers- 
ing the judgments below and ordering a 
new trial, with costs to abide the event, 


liens. 


I dissent, and for these reas- 
ons, briefly: Assuming that the plaintiff 
can recover as for a breach of contract, 
notwithstanding that his complaint is 
based solely upon fraud and deceit, I 
think that he failed to make out any case 
against the respondent, the trust com- 
pany. The latter did not sell the stock, 
either as its own or as agentfor an undis- 
closed principal. 


Gray, J. 


It was not in any strict 


sense Warner’s agent. It was merely an 
agency selected by him for the safe de- 
posit and custody of the English stock 
and of the moneys, and for the convenient 
transferring of the interests of those who 
might deal in the stock. It made no rep- 
resentations as to the value or character 
of the stock. Its undertaking was con- 
tained in the ‘‘trust receipts” which it is- 
sued, and that wastoactas the agent for 
their transfer, and, upon their surrender, 
to deliver the shares theretofore deposit. 
ed with it, to the amount called for by the 
trust receipts, with the deeds of transfer 
thereof. Whatever material representa- 
tions were made concerning the stock 
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were contained in the prospeccus issued 
by S. V. White & Co. It behooved the 
plaintiff, if he desired to satisfy himself 
further, upon the subject of the shares as 
issued by the English corporation, to 
make proper inquiries. He knew he was 
buying the stock of a foreign corporation 
and that he was to receive it under a deed 
of transfer which accompanied the depos- 
it of the stock. In such a case, prudence 
would seem to dictate the duty of inquiry 
concerning thé terms of the deed of trans- 
fer, if not, perhaps, also, concerning the 
by-laws or regulations of the foreign cor- 
poration. He could not saddle the trust 
company with an unexpected and unusual 
liability by mere assumptions concerning 
the shares deposited with it. It was not 
bound to volunteer information, and the 
plaintiff was no novice in such matters. 
He knew that the shares offered for sale 
had been issued by the English company, 
that the trust company was not placing 
them upon the market, that the trust re- 
ceipts expressed the obligations of the 
trust company towards him, and that the 
functions assumed by it were to hold cer- 
tain shares of stock delivered to it, until 
the surrender in exchange therefor of the 
trust receipts, acting meanwhile as an 
agent for the convenient transfer of the 
receipts. Nor could the trust company 
be made responsible for the acts of the 
directors or managing agents of the Eng- 
lish corporation in attempting to reserve 
or provide for a lien upon the fully paid 
up shares of stock at atime subsequent to 
their delivery to the trust company. If 
conceivable that that was permissible un- 
der English laws, it was at most a secret 
arrangement with the stockholder, and it 
could have no retroactive effect. But, as 
it was, why or how is the trust company 
to be held responsible? As _ before re- 
marked, it made no representations about 
the stock, it sustained no contractual re- 
lation with the English company, and it 
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was not called upon to do anything. It 
was powerless to change the situation, 
and whatever remedy the plaintiff had 
was against White & Co., or their princi- 
pal, Warner, if not against the English 
company. I think the trust company met 
its obligation to the plaintiff, and that, if 
he has sustained any legal damage at all, 
it is due to his own failure to inform him- 
self concerning his proposed investment 
and not to any act of omission by the 
trust company. I not only doubt the 
soundness of the doctrine upon which it 
sought to impute to the trust company a 
liability akin to that which it would be 
under as avendor, but I doubt its wisdom. 
The trust company is one of a number of 
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like institutions, which afford the com- 
munity safe and convenient agencies in 
financial transactions of magnitude, where 
responsibility for the safety of values con- 
fided to them, as well as a complete and 
effective machinery, are demanded. It is 
sought to impute to this trust company 
duties and liabilities which its conduct 
did not suggest, and which were not with- 
in the strict terms of its undertaking. | 
think that the judgment should be af- 
firmed. 


Parker, C. J. and Bartlett, Martin, Cul- 
len and Werner, JJ,, concur, with Vann, 
]., for reversal. Gray, J., dissents. 


Judgment reversed, etc. 


Mar Revenue Official Decisions. 


LEGACY TAX, 


A state inheritance tax a proper deduc- 
tion from a legacy as an expense. 


TREASURY DEPARTMENT, 
Office of 
CoMMISSIONER OF INTERNAL REVENUE, 
WASHINGTON, D.C., Jan. 17, 1901. 


Sir:—In reply to your letter of the gth 
inst. relative to a protest filed by Mr. J. 
N. Young, attorney for a legatee in the 
estate of Cecelia A. Higgins, deceased, 
in which a certain legacy is reduced to a 
sum of less than $10,000 on account of 
the deduction of the state inheritance tax 
you are advised that the state inheritance 
tax is a proper deduction from the legacy 
as an expense. As the law provides 
‘‘where the person or persons entitled to 
any beneficial interest in such property 
* * * for each and every one hundred 
dollars of the clear value of such interest 
in such property,” such a beneficial inter- 
estis the amount that the legatee receives. 
No tax accrues on such a legacy unless 


the beneficial interest exceeds the sum of 
$10,000. 

Any ruling of this office conflicting here- 
with is hereby revoked, 

Respectfully, 
J. W. YERKEs, Comm’r. 

Mr. John C. Lynch, Collector First Dis- 

trict, San Francisco, Cal. 
LEGACY TAX. 

A legacy to a partnership is considered 

a legacy to each partner that comprises 

the firm. ‘he firm is not to be treated 

as an entity. 


Office of Comm’r, etc., Jan. 17, 1901. 


Sir:—Your letter of the roth instant, 
stating that ‘‘one Larken Dunton made a 
will in which he bequeathed to the firm of 
C. H. Dunton & Co., of which his son C. 
H. was an equal partner with one W. J. 
Gardner, a stranger in blood, notes — 
amounting to $18,000, which notes, made 
by the firm, he held for money loaned 
them,” and asking for instructions as to 
legacy tax to be paid, has been received. 
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In reply, you are advised that the legacy 
isa legacy to C. H. Dunton and W. J. 
Gardner. 

A partnership is not, as a generai rule, 
considered as a body distinct from the 
members composing it, although there 
have been decisions to the effect that a 
partnership or joint-stock company is a 
distinct entity in the eye of the law, the 
same as a corporation (17 Amer. and Eng. 
Ency. of Law, 918). 

In the matter of the legacy to the firm 
in question, I am of the opinion that the 
firm should not be treated as an entity, 
and that no tax accrues, unless by the 
terms of the will these legatees are to re- 
ceive in addition certain other amounts 
which would bring the aggregate amount 
of their respective interest to a sum ex- 
ceeding $10,000. 

Respectfully, 
J. W. YERKEs, Commissioner. 


James D. Gill, Collector Third District, 
Boston, Mass. 


RECEIPTS USED IN WITHDRAWING 
MONEY. 

The use of unstamped receipts in with- 
drawing money from banks strictly con- 
fined to the depositor, and must be 
presented by him in person. 
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Office of Com’r, etc. January 31, 1901. 

Sir: I have to acknowledge the receipt 
of your letter of the 26th inst. and in re- 
ply you are advised that where a husband 
deposits money in bank in his own 
name, and leaves instructions to allow his 
wife to withdraw any amount she may de- 
sire, she cannot withdraw money from 
the account on a receipt without putting 
a 2-cent revenue stamp thereon. 

Where money is placed in the hands of 
an attorney to be loaned, and the attor- 
ney, for convenience in keeping the ac- 
count deposits it in a bank in the name of 
the principal, but with the understanding 
that he is to use it as his own, the attor- 
ney cannot use a receipt for the purpose 
of withdrawing money so deposited in the 
name of his principal without putting a 2- 
cent stamp thereon. 

This office has always ruled that the 
privilege of withdrawing a bank deposit 
by receipt is strictly confined to the per- 
son in whose name the money is deposited 
and such receipts must be presented by 
him to the bank personally. 


Respectfully, 
J. W. YerKes, Com’r, 
Mr. C. E. Ferris, Winchester, Ind. 


THE TAX ON BANK CAPITAL. 


The following letter explains itself: 
Washington, D. C., February 11. 
Mr. A. B. Hepburn, Chairman Ametican 

Association of Bankers, Chase National 

Bank, New York City. 

Am receiving a large number of letters 
from banks and bankers throughout the 
country,sent in response to request issued 
by your Secretary demanding that the 
tax on bank capital shail be entirely re- 
moved. The House retained the entire 


tax, and the Senate has reduced it one- 
half. No action is possible in conference 
except to agree to either the House or 
Senate provision, or adopt some compro- 
mise between the two. I hope this state- 
ment will save members of your associa- 
tion and the members of the Finance 
Committee much unnecessary correspond- 
ence. 
Nelson W. Aldrich, 
Chairman. 
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THE PAYMENT OF ALTERNATIVE AND TRUST DEPOSITS 


SYNOPSIS OF INTRODUCTION, 


A the owner of a sum of money, often deposits same in a savings or commercial bank, 
9 opening an account, or taking out a certificate of deposit, in form payable to “A in 
trust for B,” *‘A and B,” ‘*A and B, either or survivor,” ‘*B,” ‘*B, subjectto A,” orin a variety 
of other forms of this nature. 

A’s MOTIVE or intention in so doing may be various Generally A likes to own and control 
his money while he lives, and he may put the deposit in this form to receive more interest, where, 
under the bank’s rules, he already has a deposit up to the interest drawing limit in his own name; 
or to evade a tax law or otherwise conceal his true financial condition; or A may design that the 
deposit shall remain his, as long as he lives, and at his death shall go, by virtue of the terms in 
which it is payable, to B, thus attempting to make his bank account serve the purpose of a will, 
avoiding the formality of executing such an instrument, and the expenses of probate; or, more 
rarely, A may intend an out-and-out gift to, or creation of trust for, B, taking effect immediately, 
at once parting with individual ownership, and whatever control A afterwards exercises, if any, 
being subject to B's rights, and in pursuance of any rights reserved to A, when giving B the 
utle. 

A BANKER’S DILEMMA in the payment of such deposits is often presented. Generally 
the bank is called upon for payment by B after A’s death, sometimes before. A's estate often 
makes a rival demand. In many cases, the bank will interplead A’s estate and B, withholding 
payment until the court determines which has title; but sometimes the bank, thinking it is author- 
ized by the terms of the deposit, will pay the money to B upon A’s death, and thereafter, in many 
cases, will learn to its cost, as the result of a lawsuit, that title remained in A’s estate, and that it 
will have to pay the money over again; in other cases, finding that the payment to B was rightful. 
In a few states, a statute protects the bank where a deposit has been made by “A in trust for k.” 
by permitting, in any case falling within its provisions, payment toBin the event of A’s death, 
the ultimate right tothe money then being a matter for settlement between the rival claimants out- 
side the bank. 

THE GUIDING PRINCIPLES of law upon which the right to such deposits, and the question 
of who is entitled to their payment, must be determined —whether A has, or has not, made a gift 
to, or created a trust for, B—are briefly these: A gift is perfected by delivery; a trust is created 
by declaration. Neither can be made to take effect in the future; the delivery, or declaration, and 
passing of title from A must be immediate, if atall. A deposit by A with the intent and instruc- 
tion that it shall be his as long as he lives, and when he dies. it shall be paid to B, remains A’s, 
and upon his death belongs to his estate, and not to B, In determining whether a gift has been 
made, or a trust created (1) A’s intent must be ascertained; then if A has so intended (2) has the 
intent been consummated by the delivery or declaration required by law?—intent alone, without 
consummation, amounting to nothing. The form of the deposit is one factor in determining this,but 
the chief and controlling factors in every case are all the facts and circumstances surrounding the 
transaction of deposit: in addition co the form of deposit, what A has said to the bank officials 
to B, to others; what he has done with the deposit book or certificate of deposit; A’s financial con- 
dition; any facts as to carrying accounts in other forms; the relations of A and B and of A and 
others; in short, all A’s acts, statements, and surrounding circumstances as throwing light upon 
the question of an intended and consummated gift or trust at the time of deposit, or the reverse. 

The courts in different states are not entirely uniform in their views as to what facts are suffi- 
cient to constitute a perfected gift or trust. For example in New York, if a deposit is made ‘‘A in 
trust for B,” and the form of deposit is absolutely the only evidence in the case, it will be presumed 
that A intended to create a trust for B, at the time of deposit, and the form of deposit alone will be 
a sufficient declaration of trust; so that the intent will be consummated, and a presumptive trust 
created, entitling B who has claimed the deposit after A’s death, to payment, as against A’s estate. 
In Massachusetts, on the contrary, such mere form of deposit alone, without more, is insufficient 
to create a trust, and A’s estate has title. But, generally other facts are present, and control the 
question of title. There is also a lack of uniformity between different states as to what facts are 
sufficient to constitute a delivery; also as to the effect to be given to various other facts, or sets of 
fact, connected with the deposit transaction 

THE VARIED FACTS of each particular case affording the final test and light for guidance 
as to whether A has, or has not, made a gift or created a trust for B, entitling the latter to payment 
of a deposit carried in an alternative or trust form, our purpose here is a review, for the informa- 
tion of bankers, of the decided cases in the different states, upon this subject, bringing out partic- 
ularly the controlling facts in each case, upon which the title and right to payment of one or the 
other adverse claimant has been determined. For greater practical utility, the decisions in each 
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state are published separately. 
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Their perusal by bankers will, in many instances, it is believed. 


inculcate greater caution in the payment of such deposits according to the mere terms, or form, in 
which the same may be payable, and lead to greater respect being paid to ‘‘surrounding circum- 
stances” which may, in many instances, lead tothe result that what is apparently or seemingly 
B's, belongs, in truth, to the estate of A, who may have never done what, in law, was sufficient to 


divest himself of title. 


1X, VERMONT, 


In this number are given the de- 
cisions rendered by the Supreme 
Court of Vermont upon the subject 
of disputed title to deposits in sav- 
ings banks. In the first case which 
we report, the court refused to vali- 
date a deathbed gift of a savings 
bank deposit by mere word of mouth, 
although the deposit book was at 
the time in the possession of the 
donee, not finding it necessary to de- 
termine whether, if there had been 
an actual delivery of the book, this 
would have been sufficient. 

Following comes the important 
case of Howard v. Savings Bank in 
which the only thing which was done 
by a depositor was to put his money 
in bank in the name of another, al- 
ways retaining the book, and there 
being no evidence that the person in 
whose name the deposit stood, ever 
knew thereof. Nevertheless, as the 
original depositor had, according to 
the court’s view of the nature of the 
deposit, pldced the money beyond his 
own control, there was held to be a 
perfected gift to the donee, the depos- 
it in the bank being sufficient, as a 
delivery, and the depositor’s inten- 
tion to make a gift, as well as the 
donee’s knowledge and acceptance 
thereof being presumed. 

Next comes the case of Blanchard 
v. Sheldon where the owner of money 
desired to invest it so that, if need 
be, she could collect it during life, 
and if she did not collect it, that it 
should belong to another person. 


She loaned the money to a third 
party, taking a promissory note ef- 
fectuating such intention and never 
having collected the note during her 
life, the transaction was upheld as 
a perfected gift to the beneficiary. 

In the case of Pope v. Burlington 
Savings Bank, a depositor put his 
money in bank in the name of an 
other, but subject to the proviso 
that it was payable to himself. Here, 
differing from Howard v. Savings 
Bank, he was held to have retained 
control of the deposit, and there was 
no valid gift to the one in whose 
name the book was taken out. 

In the latest case decided by the 
Supreme Court of Vermont, a depos- 
itor delivered his savings bank book 
to another, with directions to keep 
it until the depositor’s son was 
dead; then to divide it among three 
other children. The one to whom the 
book was delivered, accepted and 
kept it for the purposes stated. It 
was held that by the delivery of the 
deposit book, a gift inter vivos was. 
consummated in trust for the bene- 
ficiaries named: 

Following are the cases in detail: 


A VERBALLY GIVING B. 
French v. Raymond, 39 Vt. 623. 


A made a deposit in bank, and 
left the book with B for safe-keep- 
ing. During A’s last illness, at B’s 
house, she said she gave the money 
to B; it was all his. 

Held: There was no valid gift. 
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causa mortis to B, as there was no 
delivery of the bank book. A mere 
word of mouth expression is insufhi- 
cient to make a death bed gift. 


Susan W. Raymond sent money at 
different times to the amount of $100 
to her uncle Isaac M. Raymond to 
put intoa savings bank for her, which 
he did, and always kept the bank 
book in his possession. She came 
to his house where she was taken sick 
and died. During her last illness, 
after she had despaired of recovery 
she said she gave the money to her 
uncle, it was all his and she wanted 
him to haveit. It didn’t appear that 
she delivered the bank book or any- 
thing else to him. 

In an action by her administrator 
against the uncle, there was judgment 
for the plaintiff. 

Held: The transaction did notcon- 
stitute a valid donatio causa mortis. 
What would have been the effect if she 
had delivered the deposit book to 
the uncle, it is not necessary to de- 
termine, asthere was nosuch delivery. 
If the evidence in this case was to be 
held sufficient to uphold a valid dona- 
tio causa mortis, then it would be 
competent for any person during 
their last sickness and in expectation 
of its fatal termination, to dispose of 
all their personal property by word 
of mouth, without any other act or 
ceremony and the statute of wills, so 
far as personal property is concerned, 
would become wholly nugatory. 


A DEPOSITING IN NAME OF B. 


Howard v. Wyndham County Sav. 
Bank, 40 Vt., 597. 


A made a deposit of her own 
money in a savings bank in the 
name of B. There was no evidence 
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that B knew of the deposit during 
her lifetime. B died before A. A 
always retained the book, and 
after her death it was found among 
her effects. In a controversy as to 
whether the deposit belonged to 
the estate of A or of B, 

Held: There was a perfected gift 
by A to B at the time of the de 
posit, the deposit of the money in 
B’s name being a sufficient delivery 
to B to place it beyond the con. 
trol of A. The presumption is that 
this was done with the intention 
to make a perfected gift. Reten. 
tion of the pass book by A was 
not inconsistent with the control 
of the deposit by B, and the pre. 
sumption is that B knew of the de- 
posit. 


On January 5, 1864, Almira Good- 
ell deposited $220 of her own money 
in the Wyndam County Savings 
Bank in the name of Adaline F. 
Brown, a niece of hers, and took a 
deposit book upon which was made 
the following entry by the treasurer 
of the bank: 


“1864, No. 530, Adaline F. 
Brown deposited $220.” 


At the time of the deposit Adaline 
F. Brown was the wife of Gilman B. 
Brown. She died in May 1865 and 
Almira Goodell died in August fol- 
lowing. The deposit book was found 
among the effects of Almira Goodell 
immediately after her decease and 
came into the hands of plaintiff, 
Howard, her administrator, who de- 
manded the money from the bank. 
Gilman B. Brown, husband of Ada- 
line, also demanded the money. 
There was no evidence to show that 
Adaline F. Brown had any knowl 
edge of the deposit in her lifetime or 
that her husband had such knowl- 
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edge until after the decease of Almira 
Goodell. 

In an action by Howard, adminis- 
trator of Almira Goodell against the 
bank to recover the deposit, there 
was judgment for the defendant, the 
court holding that there was a per- 
fect gift of the money to Adaline F. 
Brown. 

Held: Was the money so far deliv- 
ered or transferred to the donee by 
the deposit as to place it beyond 
the control of the donor? Both Al- 
mira Goodell and the bank at the 
time of the deposit treated it as 
made by Adaline F. Brown and as 
her property. The treasurer of the 


bank entered in the bank books 
that “Adaline F. Brown deposited 
$220,” and made a duplicate thereof 
iu the name of and for Adaline F. 
Brown. The presumption is that all 


this was done by and under the di- 
rection of the donor and intended 
by her as evidence of a perfected gift. 
The bank in virtue of the deposit 
had the right to regard Adaline F. 
Brown as the depositor and the le- 
gal owner of the money. The trans- 
action constituted an agreement, a 
legal privity between the bank and 
Adaline F. Brown, by force of which 
the bank became accountable to her 
and to no other person; she thereby 
became bound by the by-laws and 
regulations of the corporation in 
respect to the deposit after which 
the donor had no power to recall 
the gift and it is not claimed that 
she ever attempted to recall it. 
Plaintiff insists that the deposit 
book was the evidence of the deposit; 
that that was retained by Almira 
Goodell; that the bank was liable to 
pay the deposit to the lawful holder 
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of the deposit book, and therefore the 
gift was never perfected. 

It is true the deposit book is evi- 
dence of the deposit but it is no 
better evidence than the entry of the 
deposit made in the treasurer’s book; 
and it is evidence only that Adaline 
F. Brown had deposited $220 in the 
bank. But the book in the hands of 
Almira Goodell, the bank knowing 
the origin and character of her pos- 
session of it, was no evidence that 
she had any interest in or right to 
the deposit. The possession of the 
book alone gave the intestate no 
power or authority to control the 
deposit or to interfere with it unless 
it was accompanied by the written 
order of Adaline F. Brown. Almira 
Goodell by reason of her custody of 
the book could not have legally ob- 
tained the money without the consent 
of Adaline F. Brown, 

Further it is said that there is no 
evidence in the case that the donee 
had knowledge of the gift. The 
presumption is that she did have 
such knowledge. The donor lived 
several months after the decease of 
the donee and there is no evidence in 
the case that the donor, before or after 
the death of the donee, asserted any 
right to the money or made any effort 
to recall it. These circumstances, un- 
explained, tend to prove that the 
donor, after the death of the donee, 
regarded the deposit as a part of the 
estate of the donee. Thereis no evi- 
dence in thecase that she, at any time 
after the deposit, made any claim 
against the bank for the money, or 
that the bank ever recognized any lia- 
bility to her on account of the deposit. 
We are of opinion that Almira Goodell 
had no interest in the deposit at the 
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time of her decease. 

Further held that being a gift to 
Adaline F. Brown alone, to be en- 
joyed by her as her own separate 
estate, the title to the deposit did 
not vest in the husband at her death, 
but belongs to the estate of the 
wife. 


MONEY PAYABLE TO A IF 
CALLED FOR BEFORE DE- 
CEASE; IF NOT, TO B. 


Blanchard v. Sheldon, 43 Vt. 512. 


A, intending to invest $300, so 
that if she needed any part of it 
during her lifetime she could col- 
lect it, and if she died without 
collecting it the money should be 
B’s, invested the money in an ob- 
ligation of S, which promised to 
pay the amount and interest to A 
if she called for it before her de- 
cease, if not, to pay it to B. A 
retained this obligation until her 
decease, and never called for any 
of the money. 

Held: There was a valid gift 
inter vivos to B, consummated by 
delivery to S. The gift is none the 
less valid because subject to the 
condition that A might collect 
some part or the whole of it dur- 
ing her life. The time for A’s 
election having expired with her 
decease, the gift was thereby freed 
from all condition of defeasance, 
and B’s right to immediate pos- 
session thereupon became abso- 
lute. 


Aurilla Ballou, having $300 in 
money, expressed a wish so to in- 
vest it that if she should need any 
part of it during her lifetime, she 
could collect it, but if she should die 
without collecting it, the money and 
interest should go to Daniel L. 
Blanchard. Her son, Henry L. Shel- 
don, proposed to take the money and 
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furnish security that her desire should 
be carried out Thereupon Mrs. Bal- 
lou delivered to him the $300, and 
took from him the following writing, 
which Miranda Hines signed as sure- 
ty: 


“For value received, I promise to 
pay Aurilla Ballou, three hundred 
dollars, with annual interest, if she 
called for it before she deceased, if 
not to be paid to Daniel M. Blanch- 
ard by her order. January 12,1867. 


Henry L. Sheldon, 
{Miranda Hines.” 


Mrs. Ballou kept this instrument 
with her other papers for a_ while, 
but before her decease sent it with 
other papers in a box to James 
Sheldon, the executor of her will, 
who retained the custody until after 
her decease. 

After Mrs. Ballou died, Daniel M. 
Blanchard demanded the instrument 
of James Sheldon, but he refused to 
give it up andcollected the money due 
on it as part of her estate. 

In this action by Daniel M. Blanch- 
ard against James Sheldon, 

Held: Plaintiff did not acquire title 
to this$300 as adonatiocausa mortis 
for at the time this arrangement was 
entered into Mrs. Ballou was in or- 
dinary health, but the transaction 
can be upheld as a gift inter vivos. 

Mrs. Ballou clearly intended to give 
the money to Blanchard, reserving 
to herself a contingent right to col- 
lect it if she should need it for her 
support. The writing, though some 
what inartificially drawn, evidenced 
this intention. We think the clear 
purport of that instrument is that 
the makers promised to pay Blanch: 
ard the $300, with annual interest 
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by order of Aurilla Ballou, with the 
right on her part to call for and col- 
lect it, if she elected so to do in her 
lifetime; and that she delivered the 
$300 to Henry L. Sheldon, as the 
money of Blanchard and for Blanch- 
ard, and not for herself, further than 
if she should be in need of it and 
elected so to do, she could collect it 
for herself. This delivery vested the 
property of the $300 in Blanchard 
subject to be defeated only by Mrs. 
Ballou’s taking some further action 
in regard toit. So long as she re- 
frained from calling for it, Henry L. 
Sheldon continued to hold the $300 
for Blanchard. 

A gift inter vivos may be delivered 
toa third person to hold for the donee. 
To constitute a valid gift inter vivos 
there must be both a delivery of the 
gift by the donor to the donee, or 
to some one for the donee, and an 
acceptance by the donee. In this 
case there was a delivery of $300 by 
the donor to Henry L. Sheldon for 
Blanchard. The law presumes the 
acceptance of a gift by the donee 
when it is unaccompanied by any 
condition to be performed by the 
donee. Nor do we see on principle 
how a gift, if absolute, and deliv- 
ered to a third person for the donee, 
but not to be delivered to the donee 
until the happening of some event, 
or being liable to be wholly defeated 
if a certain event occurs, is any the 
less a valid gift. The only condition 
of defeasance in the present case was 
a possible election of the donor to 
collect some part or the whole of the 
money delivered. The time for exer- 
cising this election expired with the 
life of the donor, and the gift there- 
by was freed from all condition of 
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defeasance, and the right of the 
donee to immediate possession of the 
$300 and interest became absolute. 
Jndgment for plaintiff. 


B; PAYABLE TO A. 


Pope v. Burlington Sav. Bank and 
Marion Cushing, Claimant, 
56 Vt. 584. 

A deposited money in a savings 
bank in the name of B, but with 
the entry added “payable to A.” 
A always retained the deposit 
book and controlled the deposit, at 
one time pledging same as secur- 
ity for a loan, and afterwards 
withdrawing part of the deposit. 
B had no knowledge of the deposit. 
After A’s death, 

Held: There was not a valid gift 
to B, there being no delivery, and 
A always retaining control of the 
deposit, (differing in this respect 
from Howard v. Bank). Nor can 
the transaction be sustained as a 
trust, the bank heing trustee for B, 
nor did A hold the deposit as 
trustee for B. 


On January 15, 1880, Sidney Bar- 
low deposited in the Burlington 
Savings Bank $800 of his own money 
and took therefor deposit book No. 
10,973, which he always kept and 
controlled. By the custom of the 
bank, to prevent frauds in the case 
of loss of deposit books, no name of 
a depositor appeared on their de- 
posit books, but merely a number. 
On a register kept in the bank these 
numbers were inscribed and against 
each number was separate columns 
for the names, residence, occupation, 
age and date of birth of the depos- 
itor, together with such remarks or 
condition as to the deposit as were 
directed to be entered. In this par- 
ticular case the entries on this regis- 
ter were as follows: 





THE BANKING LAW JOURNAL. 


No. Signature Residence Occupation Age Where, Remarks, 


10,973 . Marion | Burlington 
Cushing 


The column headed “signature,” 
did not contain the signature of any 
person but merely a name written by 
the officers of the bank, which was 
that of the person in whose name 
the deposit was directed to be 
made. 

The pass book was so issued and 
this entry so. made in accordance 
with the express direction of Mr. 
Barlow. Barlow made or executed 
no writing in respect to this deposit 
at any time or on said book, or the 
books of the bank; nor did he make 
any entry anywhere in respect to 
this deposit, except that some time 
before his death he wrote the initials 
“M. C.” in pencil upon the cover of 
the deposit book. 

In March and June following the 
making of the deposit, Barlow bor- 
rowed sums of money from the bank 
giving his individual notes therefor 
and pledging this pass book as secur- 
ity; and when the notes became due 
he withdrew from this deposit to ap- 
ply in payment of the notes a sum 
which left the balance of the deposit 
less than $400. 

On August 20, 1880, Mr. Barlow, 
being in ordinary health, verbally di- 
rected the treasurer to add to the en- 
try “payable to S. Barlow,’’ so as to 
make it read “payable to S. Barlow 
during his life, and after his death to 
Marion Cushing,”’ which was done. 

Nothing else was ever said or writ- 
ten by Barlow to any one in respect 
to this deposit or his intention in re- 
gard to it. The by-law printed on 
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the pass book provided that no de. 
posit can be withdrawn without the 
production of this book. The treas. 
urer understood this deposit was un- 
der Barlow’s control and regarded 
him as the depositor and that it was 
his money; and the bank had no 
communication with Miss Cushing 
or any one else in respect to it. 
Nothing else occurred in regard to it 
previous to his death. He left a will, 
made before this deposit, in which 
was this provision: “I hereby confirm 
all gifts 1 have made or shall make 
to any of mychildren.’’ Marion Cush- 
ing was a grandchild living in Cali- 
fornia. 

In an action brought against the 
bank by the executor of Barlow, in 
which Marion Cushing was cited as 
claimant, 

Held: 1. The deposit by Barlow in 
the name of Marion Cushing cannot 
be sustained as a gift inter vivos. It 
was his money and, although depos- 
ited in her name, it was made pay- 
able solely to himself during his life, 
he retaining the pass book and hav- 
ing absolute control of the deposit, 
and she being neither a party to, 
nor having any knowledge of the 
transaction. Whether the transac- 
tion would have constituted a per- 
fected gift inter vivos, if Barlow had 
delivered the deposit book to the 
claimant, or to some other person in 
trust, is not the question in the case 
at bar. Here there was no delivery 
whatever. If the deposit had been 
made in such a way and with such 
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an understanding with the bank as 
to place it beyond recall or control 
of Barlow, then the transaction 
might, under the authority of How- 
ard v. Savings Bank, 40 Vt, 597, 
be upheld as a completed gift not- 
withstanding Barlow kept the de- 
posit book, but the facts of this case 
do not bring it within the theory upon 
which that case was decided. 

2. Nor can this transaction be sus- 
tained as a trust, the bank being a 
trustee. The primary relation of a 
depositor in a savings bank to the 
corporation is that of creditor and 
not that of a beneficiary of a trust 
and the deposit when made becomes 
the property of the corporation. The 
statute (S. 3575 R. L.) provides an 
easy method of making a deposit a 
trust for another, which was in force 
when the deposit in question was 
made. If a deposit in the depositor’s 
name does not create a trust relation 
no more would that relation be cre- 
ated by depositing in another per- 
son’s name, or making it payable to 
another’s order. The claimant, there- 
fore, cannot stand on the ground that 
the bank became a trustee when the 
deposit was made without any de- 
claration of trust. 

3. Nor did the transaction create a 
trust between the claimant and Bar- 
low, so that he held the pass book as 
trustee for her. What Barlow did, 
did not constitute a declaration of 
trust. The money deposited was his. 
The pass book was the evidence of the 
deposit and took the place of the 
money in his hands. No species of 
property can be more easily trans- 
ferred or delivered. Nothing was said 
indicating an intention to hold the 
book in trust other than the direc- 
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tion to make said entry on the bank 
register. This was insufficient. 


A DELIVERING BOOK TO B, 
Watson vy. Watson, 69 Vt. 243. 


A delivered her savings bank 
book to B, with directions to 
keep it and after W, A’s son, was 
dead, to divide the deposit among 
three other children. B accepted, 
and kept the book. After A’s 
death, 

Held: The delivery of the depos- 
it book by A to B was a con- 
summated gift of tle deposit to 
B in trust for the three children 
stated. 


Mrs. Watson, who died in 1880, 
some time before her death delivered 
her savings bank book to Lydia J. 
Watson with direction to keep it and 
permit the deposit to remain until 
John D. Watson, her son, was dead 
and then divide the deposit among 


three otherchildren. Lydia J. Watson 
accepted and ever since has held, the 
book for that purpose. In Septem- 
ber, 1894, Jo'un D, Watson who was 
appointed administrator upon the 
estate of his mother, demanded the 
book of Lydia J. Watson, and she 
refused to deliver it. The book was 
never assigned except by delivery. It 
contained a printed copy of the by- 
law of the bank as follows: 


‘‘When any person shall receive, 
either principal or interest, his 
original deposit book shall he 
produced that the payment may 
be entered thereon; but in case 
of sickness or absence the money 
may be paid to the written order 
of the depositor accompanied by 
the said book.” 


In an action by John against Lydia 
to recover the savings bank hook, 
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Held: The question determinative 
of this case is whether or not the de- 
livery of her deposit book by the 
plaintiff ’s intestate to the defendant 
was a consummated gift of the bank 
deposit to the defendant in trust as 
stated in the finding of facts. 

In Savings Banks in this state,such 
deposit books are issued to the depos- 
itors as evidence of the indebtedness 
of the bank. Withdrawals of depos- 
its are entered in the same books so 
that the deposit book always, with 
the addition of interest, shows the 
actual state of the account between 
the bank and the depositor, and the 
entire indebtedness of the bank. The 
general rule in this country and Eng- 
land is that the delivery of property 
which transfers to the donee either 
the legal or equitable title, is sufficient 
to effectuate a gift; and hence it has 
been held that the mere delivery of 
bonds and 


non-negotiable notes, 
mortgages or certificates of stock is 


SET.-OFF AGAINST BANKRUPT. 
Fipe.tiry Trust Co., 
Tacoma, Wash., Feb. 14, 1got. 
Editor Bankirg Law Journal: 

Dear Sir:—In the January number of 
your Journal, page 50, you have the re- 
port of the decision made by the referee 
in the “matter of the Tacoma Shoe and 
Leather Co., bankrupt,” wherein it was 
held ‘that a bank cannot set-off a balance 
on deposit at the time of its depositor’s 
bankruptcy, against the existing indebt- 
edness of its depositor.” I would call 
your attention to the fact that this de- 
cision of the referee was overruled, flat- 
footed, by C. H. Hanford, Judge of the 
U.S. District Court for District of Wash— 
ington, where the matter came up for 
fina' hearing. No written opinion was 
filed, however, the decision having been 
made orally by the court. 

Yours very truly, 
P. C. KAUFFMAN, Cashier, 
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sufficient to effectuate a gift. The de. 
posit book in the case of a savings 
bank answers the same purpose as a 
certificate of deposit in the case of 
other banks. In this case the deliv. 
ery of the deposit book to the defend- 
ant consummated the gift and no 
other formality was necessary to con- 
stitute the actual delivery of the bank 
deposit, and vest the possession and 
title in the donee. 

In case the donor is living, the 
donee can maintain an action against 
the savings bank for the deposit, in 
the name of the donor; if the donoris 
dead, the action can be brought by 
the donee in the name of the donor’s 
administrator. In either event, the 
suit would be controlled by the donee 
and the recovery had for his benefit. 
Hence the plaintiff’s contention that 
he is entitled to the deposit book to 
collect the deposit, even though it be- 
longs to the defendant, cannot be sus- 
tained. 


VERMONT STATUTE AS TO 
TRUST DEPOSITS. 
Section 4086 of the Vermont Stat- 

utes is as follows: 

“When a deposit is made in a sav- 
ings bank, savings institution or 
trust company by a person in trust 
for another, the name and residence 
of the person for whom the deposit is 
made shall be disclosed and the de- 
posit shall be credited to the deposit- 
or as trustee for such person; and 
when no other notice of the existence 
and terms of a legal trust is given in 
writing to the corporation, at the 
death of the trustee, the deposit, or 
any part thereof, with the dividends 
or interest thereon, may be paid to 
the person for whom the deposit was 
made.” 
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THE MAINTENANCE OF THE SILVER DOLLAR AT PARITY 
WITH GOLD. 


Text of the bill to maintain the silver dollar at parity with gold, as amended 
in committee; and majority report of the House Committee on Coin- 
age, Weights and Measures, recommending its passage. 


| H. R. 13099, 56th Congress, second 
session. Report No. 2456.] 


January 3, t9g01.—Mr. Hill introduced 
the following bill; which was referred to 
the Committee on Coinage, Weights and 
Measures, and ordered to be printed. 


January 24,1901—Reported with amend- 
ments, committed to the Committee of 
the Whole House on the state of the 
Union, and ordered to be printed. 


Omit the part in brackets and insert 
the part. printed in italics]. 


\ BILL to maintain the legal tender 
silver dollar at a parity with gold. 


Be it enacted by the Senate and House 
of Representatives of the United States 
of America in Congress assembled, That 
the Secretary of the Treasury is hereby 
| directed] authorized to coin the silver bul- 
lion in the Treasury, purchased under the 
act of Juiy fourteenth, eighteen hundred 
and ninety, into such denominations of 
subsidiary silver coin as he may deem 
necessary to meet public requirements, 
and thereafter, as public necessities may 
demand, to recoin silver dollars into sub- 
sidiary coin, and so much of any Act as 
fixes a limit to the aggregate of subsidiary 
silver coin outstanding, and so ynuch of any 
Act as directs the coinage of any portion 
of the bullion purchased under the Act of 
July fourteenth, eighteen hundred and nine- 
ty, into standard silver dollars, is hereby 
repealed. 

The Secretary of the Treasury is hereby 
directed to maintain at all times at parity 
with gold the legal tender silver dollars 
remaining outstanding; and to that end 
he is hereby [authorized] directed to ex- 
change gold for legal-tender silver dollars 
when presented to the Treasury in the 
sum of five dollars or any multiple thereof, 


and all provisions of law for the use or 
maintenance of the reserve fund in the 
Treasury relating to United States notes 
are, in the discr.tion of the Secretary of the 
Treasury, hereby made applicable to the 
exchange of legal-tender silver dollars. 


Mr. Hill, from the Committee on Coin- 
age, Weights, and Measures, submitted 
the following report to accompany H. R, 
13,099. 

The Committee on Coinage, Weights 
and Measures, to whom was referred 
House bill 13,099, respectfully report that 
that they have considered the same and 
recommend its adoption with the follow- 
ing amendments: 

In line 3 strike out the word “directed” 
and insert in place thereof the word ‘‘au- 
thorized.” 

At the end of line 9, after the word 
“coin,” add the following: ‘“tand so much 
of any act as fixes a limit to the aggregate 
of subsidiary silver coin outstanding, and 
so much of any act as directs the coin- 
age of any portion of the bullion pur- 
chased under the act of July fourteenth, 
eighteen hundred and ninety, into stand- 
ard silver dollars, is hereby repealed.” 

In line 13 strike out the word ‘‘author- 
ized” and insert in place thereof the word 
“directed.” 

In line 15, after the word “the” and be- 
fore “maintenance,” insert ‘‘use or.” 

“In line 2, page 2, after the word ‘‘are”’ 
insert ‘‘in the discretion of the secretary 
of the treasury.” 

The purpose of the act of March 14, 
1900, was to establish the gold standard 
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in the United States, and to that end it 
made the dollar consisting of 25.8 grains 
of gold nine-tenths fine the standard unit 
of value, and declared it to be the duty 
of the secretary of the treasury to main- 
tain all forms of money at parity there- 
with, but it did not, aside from providing 
for the redemption of United States notes, 
in gold,prescribe any method by which such 
parity should be maintained. The pur- 
pose of this measure is to remedy that de- 
fect so far as the legal-tender silver dol- 
lar is concerned. 

It aims to do this in two ways—first by 
a gradual reduction of the quantity by re- 
coinage into limited tender subsidiary coin, 
and second by exchangeability of the re- 
mainder, at the will of the holder, with 
gold. 

Under the provisions of the act of 
March 14, when the bullion in the treasury 
is all coined we shall have outstanding in 
subsidiary coin $100,000,000 and legal- 
tender silver dollars about $573,000,000. 

It is the opinion of many that prudence 
dictates the melting down into bullion of 
much of this excessive volume of legal- 
tender silver and disposing of it by sale 
in the world’s market, thus following the 
example set by Germany shortly after 
adopting the gold standard; but it should 
be remembered that Germany only pur- 


JANUARY 


Population. 


United States 
Great Britain 
Gero any 


76,000,000 
40,700,000 
52,300,000 
38,500,000 
46.300,000 
4,500,000 
5.5C0,000 
2,300,000 
5.100 COO 
3,100,000 


Austria-Hungary... 
Australasia 


Subsidiary. 


$ 80,000,000 
111,900,000 
122,800,000 

59,300,000 
46,300,000 
6,100,000 
5,000,000 
5,600 000 
6,800,000 
10,700,000 
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sued this course until, by the fall of si ver 
to 95 cents an ounce, she became unvil- 
ling to accept any further loss, and is now, 
under recent legislation, recoining her 
entire remaining stock gradually into sub. 
sidiary coin, as is herein proposed. 

There is no question but that the con- 
venience of the people of this country 
would be served by materially increasing 
the volume of subsidiary coin, and con- 
sidering the requirements of those parts 
of the country where the use of the silver 
dollar is preferred to its paper representa- 
tive, your committee are of the opinion 
that if the policy of coining the bullion 
into subsidiary coin is followed by the 
recoinage of silver dollars into subsidiary 
coin, not many years would pass before 
the entire volume would be disposed of, 
so that it would cease to be a source of 
danger to the treasury and become firmly 
fastened in circulation as change money 
among the people. 

There would be little question about 
this if the issue of bank notes was limited 
to the denominations of $10 and over, thus 
giving the entire field of change money 
to coin and coin certificates. 

Something of an idea of the comparative 
use of legal tender and subsidiary silver 
coin among the gold-standard nations is 
given by the following table: 


I, 1900, 


Per capita of|Per capita of 
Legal Tender. | subsidiary | legal tender 
coin. silver. 


$503,c00,000 
None 
85,600,000 
361,920,000 
50,¢ 00,000 
None 
None 
None 

None | 
None 


$7.38 
None 

1.63 

9.40 

1.08 
None 
None 
None 
None 
None 
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The recent legislation of Germany now 
provides for about $3.50 per capita. 
Great Britain already has $2.75. It was 
the opinion of Mr. Horace White, given 
at the hearing on this bill, that the United 
States could easily carry more than either, 
and that $4 per capita would be absorbed 
by our people and held in circulation. 
Under the law as it has been the treasury 
department has frequently been unable to 
supply the demand, and unless the stoek 
on hand is used in this way, purchases of 
more bullion for subsidiary coin will be- 
come necessary in the near future. Your 
committee believe that an ample supply 
of smal] change money is not only neces- 
sary for the convenience of the people, 
but that it will be helpful to general busi- 
ness and at the same time tend to econ- 
omical habits of expenditure. 

With this policy entered upon now and 
judiciously followed, with the rapid 


January 1— 


And on January 1, 1901, the amount 
had increased to $1,099,184, 997. 

The second proposition included in this 
bill is to make the legal-tender silver dol- 
lars remaining outstanding from time to 
time exchangeable at the will of the hold- 
er for gold, when presented at the treas- 
ury insums of $5 or multiples thereof, 
The purpose is to thereby hold them at 
parity with gold under any and all circum- 
Stances. They have been issued by the 
government as the equivalent of gold. 
They have paid debts due in gold and 
contracted on a gold basis. This main- 
tenance of parity is not only a moral obe 
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growth of our population, it can be 
easily seen that two decades hence the 
silver problem will have solved itself. 

In view of the enormous increase in 
gold production, it becomes wholly un- 
necessary to consider the effect of the 
proposed gradual change of full tender 
silver into limited tender. 

So far as practical use is concerned, 
gold and greenbacks are the only legal 
tender now, only one in ten of the silver 
dollars being in circulation and the bal- 
ance being represented by silver certifi- 
cates, which are not of themselves a legal 
tender. 

Long before the lessening of silver cer- 
tificates would be felt in their use as law- 
ful money in bank reserves the increased 
supply of gold and gold certificates will 
make them wholly unnecessary. 

This increase in our gold stock for the 
past decade is as follows: 


$646,582,852 
664,275.335 
597,697,085 
627,293,201 
6 36,229,825 
599.597,964 
696,270,542 
925,100,000 
915,800,000 
1,020, 200,000 


ligation resting upon the nation, but it is 
one which the government can not evade, 
for whether exchangeable or not they 
must be accepted by the treasury for all 
government dues in lieu of gold. 

To show how helpless the government 
is, attention is called to the percentage 
of silver certificates received at the New 
York custom house for the past ten years, 
and, to still further emphasize it, each 
year is divided into two periods, the first 
column showing the first eight months 
and the second the last four months or 
crop-moving period: 

Two things will be noticed: First, that 
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in every year but one the average pay- 
ment of silver certificates for customs was 
much less in the last four months than 
in the preceding eight, and the one excep- 
tion only emphasizes the showing, as that 
period was controlled by the same causes 
which brought about the large inflow of 
62.3 per cent. of all moneys in silver cer- 
tificates in 1894. The second noticeable 
fact is the excessive volume of silver pay- 
ments in 1894, 1895, 1896 and 1897. 

Another inference which may be fairly 
drawn from the table is that a failure of 
crops here, coupled with a demand for 
gold abroad, would send silver certificates 
and silver dollars in excessive amounts 
into the treasury, and thus either imperil 
the maintenance of parity or compel the 
purchase of gold ata premium or an un- 
necessary issue of bonds at an inoppor- 
tune time. 

The conclusion is almost irresistible 
that the government has no control of 
the question, and that it is far better 
to meet and prepare for it when all con- 
ditions are favorable rather than be over- 
whelmed by it when reverses come, as 
they surely will. 

Under the act of March 14, we have 
two kinds of money—gold, with paper 
payable in gold, and silver, with paper 
payable in silver. Your committee are 
firmly of the opinion that as there is, un- 
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der that bill, but one standard unit of 
value, no legal-tender dollar of the United 
States should be issued which is not ex- 
changeable by the government in accord- 
ance with that standard. 

The nation has either had the benefit of 
the silver coinage and should not shirk 
the responsibility incurred therein, or it 
has made mistakes in legislation which it 
must now correct. In either case, and 
whichever way viewed, your committee 
believe that the honest, prudent, and, in- 
deed, the safest course is to meet the sit- 
uation squarely, and put the silver dollar 
on an equal footing with the gold dollar 
and make it exchangeable therefor. 

Your committee quote with pleasure 
the clear and courageous statement of the 
Secretary of the Treasury, Lyman J. Gage, 
as given in the hearing on this bill: 


Statement of the Hon. Lyman J. Gage, 
Secretary of the Treasury: 


It seems to me that the question which 
is involved in this bill is comparatively 
simple. The law now provides by declar- 
ation for the maintenance of the parity 
between the silver money and the gold 
money. And there is also an avenue pro- 
vided which tends to maintain that parity 
through governmental action. That av- 
enue is one provided by the law, too, 
namely, that silver on the same basis as 
gold shall be receivable by the govern- 
ment in the payment of all taxes and cus- 
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toms dues. Therefore there is a method 
through which the silver dollars may be 
kept equivalent in value to the gold dol- 
lars. 

Now, because of the present stock of sil- 
ver money, a large portion of which is 
absorbed in circulating among the people, 
the probabilities are that any returning 
volume of silver toward the centers, which 
will certainly set in, as Mr. White has de- 
scribed, in the time of dull trade, will find 
an avenue for practical redemption in this 
way. Bankers, finding themselves em- 
barrassed, if they do find themselves em- 
barrassed, at the centers with a surplus of 
silver as compared with gold, will cause it 
to be paid into the treasury for excess 
taxes and customs dues and will retain 
their gold. 

Now, why will they do that instead 
of paying gold or silver indiscriminately 
at such atime? I think the reason that 
they will make that discrimination is that 
the government itself in its legislation 
seems to avoid the direct responsibility 
that rests upon it to maintain the parity. 
All discussions and all statements and all 
expressions of desire by those who repre- 


sent the government to shuffle off upon 
the community the responsibility for sil- 
ver affects the public mind with distrust. 

We ought not to be squeamish about 
meeting the parity in a square, straight— 


forward manner. It is thus discredited 
more than the facts warrant, and if you 
will ask the people of the United States 
to have perfect faith in the parity of these 
two metals, and to treat one with all the 
respect and confidence accorded to the 
other, then, the Government of the United 
States, that is responsible for the situation 
as it is, itself must set the example. 

Now, here is an illustration: The act 
of March 14 was passed. The House bill 
proposed to make the two metals ex- 
changeable with each other at the treas- 
ury. The Senate amended it. Why? That 
is the question that every financial man 
in the United States asks. Why? If you, 
the Government, are afraid, can you ex- 
pect us to have more courage than you 
possess? Do you ask us to have confidence 
when you yourself will not lay down the 
basis of confidence? You complain all the 
time about the wicked money sharks and 
their discriminations against silver. They 
can and will answer: Cease to discrimin- 
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ate against it yourselves, and we will no 
longer discriminate. 

Nothing can rise higher than its source, 
and if your confidence is not good and 
you will not take all the responsibilities 
of the parity between silver and gold, do 
not expect the public to take the risk. 
They will decline todo it. Therefore, as 
long as these conditions exist silver, when 
it accumulates at the money centers, will 
not be held for a time when it may be 
used and distributed again. ‘The bankers 
will send it into the avenues of present re- 
demption. The government might just 
as well face that redemption at the front 
door as to delay until it must take it under 
the revenue laws at the back door. 

If you increase confidence by the kind 
of an act here proposed you will show the 
country that it is the purpose of Congress 
and the Government to maintain an abso- 
lute parity and to take all risks, responsi- 
bilities and burdens involved in so doing 
When it appears to be the purpose, as | 
have said before, to avoid the burdens, it 
will be unfavorably interpreted every time 
naturally and I think properly so. 


It will be noticed that it is not the in- 
tent of the bill to compel the exchange of 
silver for gold, but only of gold for silver. 
Neither does it provide for the exchange 
of gold for silver except under certain 
conditions, namely, when presented in the 
sum of $5 or any multiple thereof. ‘The 
exchange contemplated is to insure the 
maintenance of parity of silver with the 
standard and not to compel the treasury 
to exercise the functions of a bank and 
change denominations only. While this 
is now done as a convenience to the pub- 
lic, it should not be required by law. 

Indeed, it would oftentimes be impos- 
sible for the treasury to maintain at every 
subtreasury in the country each form of 
money in sufficient supply to do this. 
There is no law requiring the treasury to 
exchange greenbacks for gold and should 
be none compelling the treasury to ex- 
change silver for gold. The treasury car- 
ries too many of the burdens which prop- 
erly belong to banks now, without forcing 
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it to comply with this additional require- 
ment. 

To enable the secretary to maintain 
parity by exchanging gold for silver, the 
use of the reserve fund in the treasury 
and any and all provisions of law for its 
use or maintenance are placed at his dis- 
posal. That fund consists of $150,000,000 
in gold, and it is maintained by transfer 
of gold from the current funds of the 
treasury, by purchase of gold, or by the 
issue of bonds. 

Under the wording of the bill, exchange- 
ability could be maintained by direct ex- 
change from current funds or by use 
of the fund and from gold procured by 
purchase or bond issues. It does not 
provide that silverdollars when exchanged 
shall be held and treated inthe same man— 
ner as United States notes are when re- 
deemed under the act of March 14, 1900, 
but when placed in the current funds of 
the treasury they may be used for any 
lawful purpose. 
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Your committee believe that the adop- 
tion of this bill will tend greatly to 
strengthening the act of March 14, i900, 
and make more sure and certain the main- 
tenance of the gold standard. They there- 
fore recommend its passage with the 
amendments. 

S. 5. Sas. 

J. H. SourHarp. 

E. S. MINor. 

R. J. WATERs. 
FRANCIS W. CUSHMAN. 
THoMAS HEDGE. 

J. D. Bowersock. 

H. S. Boure.t. 

I have some doubt as to the wisdom of 
that part of the bill authorizing the secre- 
tary of the treasury to coin the silver dol- 
lars into subsidiary coin. It is my judg- 
ment that it is best to leave this question 
to future legislation as may seem expe- 
dient. In all other respects I fully con- 
cur in bill and report. 

Tuto. OTJEN. 


THE EXPORTS OF THE UNITED STATES. 


The United States now stands at the 
head of the world’s exporting nations. 
The complete figures for the calendar 
year 1900, when compared with those 
of other nations, show that our exports 
of domestic products are greater than 
those of any other country. The total 
exports of domestic merchandise from the 
United States in the calendar year 1900, 
were $1,453,013,659; those from the 
United Kingdom, which has _ heretofore 
led in the race for this distinction, were 
$1,418,348,000, and those from Germany, 
$1,050,611,000. 

Additional interest is given to the first 
rank which the United States now holds 
as an exporting nation by the fact that a 
quarter of a century ago it stood fourth 
in that list. In 1875 the domestic imports 
of the United States were $497, 263,737; 


those of Germany, $627,096,000; those of 
France, $747,489,000, and those of the 
United Kingdom, $1,087,497,000. To- 
day the United States stands at the head 
of the list, the United Kingdom second, 
Germany third, and France fourth, with 
the figures as follows: United States, $1,- 
453,013,659; United Kingdom, $1,418,- 
348,000; Germany, $1,050,611,000; France, 
$787,060,000. All of these figures, it 
should be remembered, relate to the ex- 
ports of domestic products. Thus, in the 
quarter century, the United States has 
increased her exports from $497,263,737 
to $1,453,013,659, or 192 per cent.; Ger- 
many, from $607,096,000 to $1,050,611,- 
000, or 73 percent.; the United King- 
dom, from $1,087,497,000 to $1,418,348,- 
000, or 34 per cent.; and France from 
$747,489,000 to $787,060,000, or 5 per 
cent, 
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PROFIT SHARING WITH BANK EMPLOYES. 


The Grand Rapids (Mich) ‘‘Evening 
Press” of January 23 contains the follow- 
ing, which will doubtless interest many of 
our readers: 

\t the annual meeting of the board of 
directors of the Kent County Savings 
Bank held yesterday, something new in 
banking circles was launched. The board 
voted to adopt a system that provides for 
the officers and employes sharing in the 
net earnings of the institution. As far 
as is known the plan is an entire innova- 
tion in banking, although similar systems 
have been operated in other businesses 
and with marked success. The plan was 
originated by Vice-President Henry Idema 
and was submitted by him yesterday. 

Under the new arrangement the em- 
ployes of the Kent bank will be rewarded 
for continuous and faithful service by re- 
ceiving hereafter on or before January 15 
of each year, a sum equal to three per 
cent. of the entire net earnings of the 
bank for the previous year. This lump 
sum will be set aside as a participation 
fund, and will be divided among the em- 
ployes, including the cashier. The net 
earnings will be fixed by the board of di- 
rectors. they determining what items shall 
appear on each side of the account, and 
making up the account according to their 
judgment and discretion. The money 
will be divided pro rata according to the 
amount of the salaries of the employes, 
so that in a way dividends will be drawn 
on salaries, It was provided in the reso- 
lution adopted yesterday that, except in 
special cases, no payment shall be made 
to any employe who has not been in the 
service of the bank continuously for the 
entire previous year, or during the time 
that the earnings were accumulating. The 
action is entirely voluntary on the part of 


the directors, and is done to create a good 
spirit among the employes and to en- 
courage them to work for the best inter- 
ests of the institution. 

The idea was suggested to Mr. Idema 
by the action of the Commercial Bank of 
St. Louis, in providing for a pension fund 
for its officers and employes. The sys- 
tem there, however, is designed rather 
to take care of the employes after long 
service than to allow them to realize on 
the earnings from year to year. 

“IT have had such a plan in mind for 
some little time,’’ said Mr. Idema this 
morning ‘‘and was very glad to be able to 
have it arranged for action at the annual 
meeting. It is now in effect, and the 
earnings from day to day are to be parti- 
cipated in by each employe one year from 
now.” The earnings of the Kent bank 
are such that this action will increase sal- 
aries 10 per cent. 


The “Evening Press” comments upon 
this plan as follows: 

“The Kent County Savings Bank, in 
adopting the profit-sharing plan of re- 
warding employes for faithful service, 
has placed itself as a prominent example 
before the financial concerns of the coun- 


try. The profit-sharing idea has invaded 
nearly every line of trade, but its entrance 
into the banking field is a singular and 
significant achievement. Banksare noted 
for their conservatism, their slowness to 
make changes, and their aversion for 
schemes that are visionary or sentiment- 
al, ‘Chey are at a sure-footed pace, keep 
in the center of the road, and make no 
rash dashes into tempting-looking side 
paths, ‘The action of the Kent County 
Bank, therefore, gives the profit-sharing 
plan an increased prominence in Grand 
Rapids, It makes the plan appear still 
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stronger in the light of a sound business 
proposition. 

‘It can readily be seen how the profit- 
sharing scheme can pay its own way in a 
bank. In the first place it makes each 
employe put his heart into the work. He 
knows that he is laboring for more than 
his salary, and that every customer he 
saves or gains for the house will benefit 
his personal interests. He will work 
faithfully, conscientiously, and contin- 
uously for the bank’s welfare, in office 
hours and out of office hours, for every 
good word he says means more money in 
his own pocket, Then, too, the profit- 
sharing plan furnishes a check on dishon- 
esty. It puts more of a personal respon- 
bility on the employe; he knows that if 
he should embezzle from the bank he 
would not only be embezzling from the 
wealthy stockholders and directors, but 


LETTERS TO 


(From Youth’s Companion.) 


Savings banks, which often have many 
depositors who are totally unfamiliar with 
business usages, and are also unskilled in 
the use of the English language, receive 
many strange letters. A teller ina Bos- 
ton savings bank sends the ‘*‘Companion” 
some interesting examples of such mis- 
sives: Here isa threatening one: 


“Mr. Treasurer of the———Bank I 
have writ onct befor to send my munny. 
If I dont get it by next Thursday too 
gether with four cents postage I will con- 
test it with my life.—sure without fail 
Timothy Sullivan.” 

As Mr. Sullivan gave no address, and 
as the postmark on his envelope could 
not be made out, the bank did not, at last 
accounts, know whether he ‘‘contested it 
with his life” or not. 


The following note was received from 
a man who thought it very hard that his 
‘order’ was refused payment: 


“Mr. Treasurer I give this mon the 
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also from his fellow clerks and from him- 
self. The ‘good fellow,’ if he really is 
‘good’ at heart, would think a dozen times 
before robbing the friend who works 
side him, where he might think only 
if the bank as acorporation were the sole 
other party concerned. ‘The temptation 
would have to be pretty strong to make 
him false to his comrades, as well as false 
to his employers. The very esprit de 
corps inspired by the profit-sharing plan, 
would strengthen his integrity. 
are other benefits that more than repay 
most concerns that adopt the profit-shar- 
ing idea, but they are becoming so well 
known that it is useless to enumerate 
them. Profit-sharing seems to have be- 
come a recognized part of business life, 
and the day will come when it will be well 
The Kent County bank's 
action has brought that day nearer.” 


be- 
once 


There 


nigh universal. 


THE BANK. 


privilege to lift tin dollars off of your 
bank. Pat Flanagan.” 

And probably this good woman thought 
her case a hard one also: 

“Mr. Treasurer of the Savings Bank. 
Little johnny have the whoping couf and 
so [ need two dollars; will I get it I dont 
know. Mrs. McCarthy.” 

Here is another curious communica- 
tion: 

*“‘This book belongs to me mother-in- 
law and she promises to die most every 
day, and I want to get your advice about 
the best way to draw her money.” 

This pathetic and quite charming letter 
was from a depositor who had gone to 
Ireland: 

“Kilarney, Ireland, March — 189-, — 
Mr. , Savings Bank Treasurer: Dear 
Sir: You was so good to send me my 
money. I got it all right. If you will 
please let me know the size of your feet 
I shall be very glad, for I will nit you 
a pair of socks. It will be a great favor. 
I hope you will. Your humble servant, 
Mary B——.” 
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b fags department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out charge. 
request is made to the contrary. 


Paying Check in Silver. 
——— Bank, Pa., February 11, 1901. 
Editor 
DEAR SIR:—A trust company sent a $1,3co 
check, drawn on us through the Adams Express 
Company, whose agent presented it at our 
counter with a request from the trust company 
for “ Currency or New York draft, but NO SIL- 
VER.” 
draft, and gave the agent $500 in currency and 
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We refused to give all currency or a 


$800 in silver. 

The money was received from us by the 
agent, shipped to the agent at the other end of 
the line, who delivered it to the trust company, 
who received the money but refused to pay 
the silver; the agent at 
the other end expensed the agent here for the 


the expressage on 


expressage on the silver, and the agen there 
What 


any one 


makes a demand on us for the same. 
Can 
present a check at our counter and legally de- 


is the law in the premises ? 


mand of us certain kinds of money in payment 
thereof? To what extent 
tender? 


is ‘silver a legal 
By answering the above in your next issue of 
the Journal, you will greatly oblige, 
Very truly, 
A Subscriber. 


You can pay in any kind of money that 
is a legal tender, and could have paid 
the whole $1,300 in standard silver dol- 
lars if you had so chosen, for such dol- 
lars are a legal tender for all debts, pub- 
lic and private, in the United States, to 
any amount, unless the debtor has con- 
tracted to pay in some other medium. 
The demand upon you by the express 
company agent for the express charges 


The names and places of those submitting inquiries are published, unless special 


which the trust company refused to pay, 
is, of course, made through ignorance. 
Your full duty was performed by making 
payment over the counter. ‘That you are 
not liable for expressage is so plain as to 
hardly require statement. 

This method of presenting checks 
through express companies instead of 
through regular banking channels has re- 
sulted in many instances of retaliation by 
drawee banks who feel that they are 
thus deprived of a legitimate exchange fee. 
We reported one very interesting instance 
in the Journal for February 15, 1892, 
which will bear citing in this connection. 
A metropolitan collecting bank which 
came into the possession of many checks 
on a Long Island bank, not being satis- 
fied with New York exchange, employed 
the Long Island Express Company to 
make collection over the counter. The 
Long Island bank retaliated by making 
payment in every instance in _ silver, 
which it received free of expressage from 
the government. For example, on a 
check for $2,500 it would pay out the fol- 
lowing, which is a legal tender. 


2,470 silver dollars. 
19 fifty-cent pieces. 
40 twenty-five cent pieces. 
100 ten-cent pieces. 
5 nickels; and 
25 cents. 


Needless to say, the collecting bank, 
which had to pay the express charges for 
carting away several tons of silver, soon 
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became tired of this method and went 
back to the regular banking channels. 


Overissue of Stock. 


OHIO, February 1, 1901. 
Editor Banking Law Journal: 

DEAR S1k:—The secretary of a corporation 
in this state fraudulently overissued 100 shares 
of its stock to one X, who was interested with 
said secretary in an outside business venture. 
The certificate was perfectly regular in form, 
and bore the signatures of both president and 
secretary, who were the proper, authorized 
officials to sign stock certificates, but so far as 
the president was concerned, his signature was 
not fraudulent, though careless. X pledged 
the certificate to a bank as collateral security 
for a loan. The loan was not paid, and the 
bank applied for a transfer of the certificate to 
its ownname. It was then discovered that the 
stub of the certificate in question was marked 
“void,” and that no record of it appeared on the 
stock book. The secretary and X have ab- 
sconded. 

Is the corporation liable to the bank on the 
overissued stock, or is the sole recourse of the 
latter upon the individuals who participated in 
the fraud ? 

Vice-President. 


Under the law of Ohio the bank can 
hold the corporation liable upon the 
spurious stock, 

The question of the liability of a cor- 
poration to an innocent purchaser for 
value of overissued or spurious certificates 
of its stock was exhaustively considered 
by the supreme court of Ohio in the year 
1897, in the famous contest between the 
Cincinnati, New Orleans and Texas Pacific 
Railway Co. and the Citizens’ National 
Bank of Cincinnati and others, participated 
in by a number of the most eminent law- 
yers of the state and reported in volume 
56 of Ohio State Reports, page 351. As 
a result, the company’s liability was es- 
tablished, but not without dissent of one 
of the justices. The importance of the 
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case will warrant a brief statement o: the 
facts and law announced, not only as 
bearing upon the particular subject of in- 
quiry, but as a matter of useful informa- 
tion to many banks and bankers in Ohio 
whose business includes the making of 
loans upon the pledge of corporate stock 
collateral. 

It seems that the Cincinnati, New Or. 
leans and Texas Pacific Railway Com- 
pany, which was incorporated in October, 
1881, had the misfortune to select as its 
secretary one George F. Doughty, whose 
sinful official career, while of short dura- 
tion, being cut short by his death on May 
25, 1881, was nevertheless very disastrous 
to the company whose trust he violated. 
During this time Doughty fraudulently 
caused to be issued a large number of 
spurious certificates of stock of the com- 
pany, being shares in excess of its capital 
stock, Under the articles of the com- 
pany, its stock was issued under the cor- 
porate seal, and signed by the president 
and secretary. The spurious stock issued 
by Doughty all bore the signature of the 
president of the company, except in two 
instances, where it was signed by the 
vice president, these officials having been 
deceived and imposed upon, being in the 
habit of signing blank certificates and 
leaving the rest to Doughty. All bore 
the signature of Doughty as secretary, 
who also affixed the corporate seal. These 
spurious stock certificates were made out 
by Doughty in his own favor, and came 
to the hands of various individuals, each 
of whom had either purchased what he 
held from Doughty, or taken it in pledge 
for money loaned him by the holder. 
The secretary of the company was not 
prohibited from owning stock, and in fact 
had been the owner of a number of genu- 
ine shares, which he had paid for, and 
certificates for which had been made 
out in his name and afterwards put on the 
market. 
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\fter Doughty’s death the startling 
fact came to light that while the author- 
ized stock of the railway company was 
30,000 shares, there was outstanding, not 
surrendered or cancelled, certificates for 
34,000 shares of stock. Suits were there- 
upon brought by many holders of the 
spurious stock against the company for 
the value of the stock, on its refusal to 
transfer the stock to them on the books of 
the company; and the 1ailway company 
thereupon brought this suit against all 
the individuals, claiming to own such 
stock, asking that they be required to set 
up their claims to the stock held by them, 
and the certificates be delivered up and 
cancelled. 

Judge Minshall delivered the majority 
opinion of the Supreme Court of Ohio, 
finding that the company should be held 
liable to innocent holders for value of 
the spurious stock on the theory that the 
spurious issue was the act of the com- 
pany for which it was responsible to in- 
nocent purchasers, who were under no 
duty of inquiry; also because the com- 
pany was negligent. 

Concerning the objection that the spu- 
tious certificates were not the act of the 
company, he said that the certificates 
were all signed by the president and sec- 
retary and had the corporate seal at- 
tached as required by law and the rules 
of the company. If stock so issued is not 
to be regarded as issued by the act of 
the company, it is difficult to understand 
what would constitute an act of the com- 
pany done in its corporate capacity. It 
is as much the act of the company as is 
the deed of a natural person signed, 
sealed and delivered by himself. This is 
SO, Or a corporation can do no act which 
can be regarded as done by itself. 

Answering a contention that the pur- 
chasers of the stock were under a duty of 
inquiry as to its genuineness, and could 
not rely on the face of the certificates, 


the stock having been issued to the secre- 
tary himself, the court says: ‘‘In the ab- 
sence of any knowledge of fraud in its 
issue, we know of no rule of diligence 
which requires one in purchasing such 
stock to inquire beyond the genuineness 
of the certificate on its face. If the sig- 
natures of the president and the secreta- 
ry are genuine and the seal has been 
affixed, and the paper on its face a certifi- 
cate of stock, to require one without 
knowledge of any fraud in itsissue, before 
purchasing it, to inquire of the company 
or any of its officers as to whether it is 
genuine, would be to require a degree of - 
care not exacted in any other similar 
business transaction; and not observed 
by the most careful business men in 
dealing in the stock of a company. And 
hence the omission to make such inquiry 
is not such negligence as to deprive the 
holder of stock innocently acquired, of 
his remedy against the company on a re- 
fusal to transfer it as promised in the cer- 
tificate. The fact that the certificate ap- 
pears on its face to have been issued to 
the secretary as the owner of it, cannot 
be regarded as a suspicious circumstance 
where, as in this case, he was not forbid- 
den to hold stock, and, as found, 650 
valid shares had been issued tohim. As 
the secretary had the right to hold stock 
and did hold it, and as but one mode is 
provided by statute and the rules of the 
company for the issue of stock certificates, 
the fact that a certificate is issued in his 
favor cannot, of itself, be adjudged a 
circumstance calculated to place an ordi- 
narily prudent man upon inquiry. This 
is shown by the fact that it did not excite 
inquiry in the minds of any of the nu- 
merous persons who became the owners 
of such stock, men accustomed to such 
business, and including some of the most 
careful business men of Cincinnati,” 

The court points out that protection 
against the possibility of such frauds is 
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provided in the requirement that the cer- 
tificate shall be signed by the president as 
well asthe secretary Either, by this re- 
quirement, must be deemed a sufficient 
check on the dishonesty of the other, 
where the company itself has provided no 
other check; and, showing that the com- 
pany is the one who, by selecting its sec- 
retary, placed it in his power to commit 
the fraud, it applies the principle that 
whenever one of two innocent persons 
must suffer by the act of a third, he who 
has enabled the former to occasion the 
loss must sustain it. 

In addition to the above grounds of lia- 
bility, the court finds as a further basis 
for holding it liable, its negligence in 
regard to the issue of the spurious certi- 
ficates. 

Judge Shauck dissented, contending 
that there was no liability on the part of 
the company; that the purchasers of the 
stock were under duty of investigation; 
that the spurious certificates were not 
those of the company, being beyond its 
authority to issue; and that the rule that 
when one of two innocent persons must 
suffer loss for the act of athird, it mustbe 
borne by him who enabled such: third 
person to inflict it, was inapplicable. 

In closing this summary, it may be 
noted that in the case submitted in the 
inguiry of “ Vice-President,” the stock 
was not issued by the secretary to him- 
self, but to an outsider, so that the facts 
are even stronger in favor of the innocent 
purchaser, than in the Cincinnati Rail- 
wav Case. 


Protest of Check. 


—— MoO., February 4, Igo1. 
Editor Banking Law Journal: 

DEAR SIR:—At the usual daily exchange of 
checks between the two banks in this place, the 
check of one M is thrown out because of in- 
sufficient funds. Bank immediately hands over 
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to notary who protests, and sends notice t» in- 
Was not bank obliged to wait «until 
close of banking hours, and was not protest 
premature ? 


dorser. 


Tel 


The protest was not premature. he 
holder is not obliged to wait until the 
close of banking hours, 


Professional Accountants. 


CHICAGO, January 29, Iyol. 
Editor Banking Law Journal: 

DEAR SIR:—In the August number of your 
Journal, in an editorial on “ Handwriting Ex- 
perts,”” you intimated that prefessional account- 
ants could not practice their profession until 
certain requirements had been complied with. 
Can you inform me through the inquiry depart- 
ment of your Journal where | can find out what 
such requirements are ? 

Yours sincerely, 
F. M. Waterman. 


Our language in the August number 
was probably a little too bread, so far as 
professional accountants are concerned, 
It was as follows: 


‘In law, in medicine, and in profes- 
sional accounting, the public are protected 
from the shysters, quacks and pretenders 
by the legal requirements which must be 
complied with before a practitioner can 
be admitted to their ranks.” 


We had in view as to professional ac- 
countants, the legislation in New York 
Pennsylvania and Maryland, making pro- 
vision for the examination and certifica- 
tion of public accountants. In_ these 
states those only who possess a certificate 
can practiceas “Certified Public Account- 
ants” and add the title or degree of “C. 
P. A.” to their names. Differing from the 
professions of law and medicine, however, 
there is nothing, of course, to prevent 
any accountant, whether really an expert 
or merely pretending to be one, from 
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engaging in the practice of the account- 
ancy profession, even in these states, but 
ght to be known asa‘‘ certified public 
intant,” and to practice as such, is 


the 1 
acco 
contined in the three states named, ex- 
clusively to the possessor of an official 
hicate. 


cert To this extent the public 


are protected. 

Concerning what to do, and what re- 
quirements as to examination and other- 
wise are necessary, to qualify as a “C. 
P. \.”’ in the State of New York, write to 
the New York University School of Com- 
merce, 
ton Square, East, New York City. 


Accounts and Finance, Washing— 


Presentment of Sight Draft 


—— MICHIGAN, February 14, 1go!. 

Editor Banking Law Journal: 
DEAR SIR:—It 
through the columns of your Journal, you will 


will please me greatly if, 
answer the following questions: 

Jones, of Chicago, sells Smith, of Michigan, 
a car of corn and draws a sight draft on Smith 
for amount with bill of lading attached through 
his (Jones) Chicago bank, whom we receive 
item from with instructions to protest if not 
paid 

Draft with bill of lading is received by us 
several days before the arrival of goods; nothing 
in draft saying to hold until such arrival of car 
Or Yor rds 

As I understand the matter, on receipt of 
such a draft it is our duty to immediately pre- 
sent draft to Smith for acceptance, and if re- 
fused or not accepted, then we must protest for 
non-acceptance; then as grace is allowed in 
this state, we must hold draft three (3) days 
and present again for payment, which if refused 
we then protest draft for non-payment, which 
completes the transaction as far as we are con- 
cerned, and releases us from any liability in the 
matter. 

This process necessary whether goods have 
arrived or not. 

Your kind attention will be fully appreciated 
and | set right on the matter, which I suppose 
io be presented as above. 

Yours very truly, 
Cashier. 
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The strict law of the case requires that 
a draft payable at sight should be pre- 
sented within a reasonable time; i.e., 
promptly, and if acceptance is refused, 
should be protested for non—acceptance. 
(Ins. Co. v. Gray, 13 Mich., 191.) But, 
when dishonored by non-acceptance, tt is 
not necessary to hold and again present 
for payment and again protest for non- 
payment. One presentment and protest 
is sufficient. 

In cases of sight drafts with bills of 
lading draft, forwarded 
through the mail, generally arrives at its 


attached, the 
destination much quicker than the goods, 
and, furthermore, it is only human nature 
that the drawee should want to see the 
goods arrive before paying, or obligating 
himself to pay, the draft drawn against 
them. Hence it is the usual thing, in 
forwarding a sight draft for collection, to 
accompany it with an instruction to the 


S? 


collecting bank to “hold for arrival of 
goods if necessary,”’ which affords the lat- 
ter the necessary authority to delay pre- 
sentment until Sometimes 


when no such instructions are forwarded, 


such arrival. 


the collecting bank will wire the trans— 
But, in 
the absence of instructions (which in such 
cases should always be forwarded with 
the draft), the collecting bank delays 
presentment at its own risk; and its safest 
course is to make immediate presentment 
and protest in case of non-acceptance, 
Suppose, for example, the collecting bank 
should hold the draft for a week without 
instructions. 


mitting bank for instructions. 


Tnen, because of some ac— 
cident, the goods do not arrive, or they 
arrive damaged, for either of which rea— 
sons the drawee refuses to honor the 
draft; or the drawee refuses to accept 
and pay the draft, even upon their arrival, 
although there is nothing the matter with 
the goods. Then if the collecting bank 
should present and protest, it might very 
well be that the drawer or indorsers would 
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claim to be discharged because of the 
delay, and that the collecting bank would 
be held responsible in damages for negli- 
gence, to its principal. Such risks should 
not be incurred. 

In connection with the general subject 
of collection of sight drafts with bills of 
lading attached, it may not be amiss to 
call the attention of ‘‘Cashier” to 
the decision of the Supreme Court of 
Michigan in McArthur v. Old Second 
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National Bank, upon the point of surre 
dering the bill of lading. The decisi 
was rendered in December, 1899, 

was published in full in the Journal 
January, 1900. In brief, it is to 
effect that where a bill of lading, atta 

to a sight draft, is drawn to shipper's 
order, the bank to whom the documents 
are entrusted for collection is not author. 
ized to surrender the bill when the draft 
is accepted by the drawee, but must hold 
the goods until the draft is paid. 


BIBLIOTICS; OR THE STUDY OF DOCUMENTS. 


The J. B. Lippincott Company, Phila- 
delphia, have favored the Journal with a 
copy of the third edition (1g01) of the 
work of Dr. Persifor Frazer upon the 
subject of ‘‘Bibliotics or the Study of 
Documents; determination of the individ- 
ual character of handwriting and detec- 
tion of fraud and forgery—new methods 
of research.” The first edition of this book 
was issued in June, 1894, and in this new 
edition the author has completely rear- 
ranged and very largely rewritten the 
original book. ‘The subject is divided 
into: 


Part I. Physical considerations, including 
the general physical examination and the 
physical tests to obtain light on certain 
special points. 

Part Il. Grammapheny, or the study 
of the individual characteristics of the 
writing. 

Part III. Plassopheny, or the means to 
be employed for the detection of for- 
geries. 

Part IV. Chemical considerations, in- 
cluding a statement of the constitution of 
the common inks and chemical tests ap- 
plicable to documents by means of which 
the nature of an ink may be ascertained. 


From such examination as we have 


‘ 
been able to make of this book, it ap- 
pears to be a very useful publication for 
all students of handwriting, whose ranks 
include not only professional handwriting 
experts, but also the officers and clerks of 
banks, covering a branch of knowledge 
especially necessary to their calling. To 
give some idea cf its detailed contents, 
Part I is divided 
treating of (1) individual character; (2) 
the writing instrument; (3) the writing 
fluid; (4) the substance written upon; (5) 
preliminary (6) the 
quence in crossed lines; (7) hesitation 
and tremor of: feebleness, illiteracy and 
fraud; (8) tapes and 
discrimination 
tests. Part 


into nine chapters, 


examination; se- 


sealing-wax; (9) 
between inks by 
II has four chapters upon 


visual 


(1) microscopical examination of indi- 
vidual peculiarities of ink lines; (2) graph- 
ic average by composite photography; 
(3) quantitative methods; (4) guided 
hands. Part III, three chapters, (1) 
kinds of forgeries; (2) evidences of tam- 
pering; (3) alterations of the original im- 
port of the document; and Part IV covers 
(1) chemical constitution of inks; (2) the 
testing of inks. In an appendix, various 
other matters are treated. ‘The work 
covers 266 pages, copiously illustrated, 
and hasa good index. 
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FIFTIL TH ANNIVERSARY OF THE NATIONAL 


BANK OF NORTH AMERICA, 


(n Tuesday evening, February 26th, a 
dinner was given at the Metropolitan 
Club in honor of the fiftieth anniversary 
of the National Bank of North America. 
There were present besides the officers of 
the bank, a number of the prominent 
bankers and business men of New York. 
A number of delivered 
Each of the 
guests were presented with a handsome 
little booklet giving a history of the im- 


addresses were 


apropos of the occasion. 


portant events of the bank's career, which 
The Bank 
of North America began business Feb- 
ruary 26, 


was prepared by the officers. 


1851, and continued as a state 
bank until 1891, when it entered the na- 
tional system. Wm. F. 
the first president. 


Havemeyer was 
He was one of the 
most prominent business men of his day, 


and was a public-spirited citizen in every 
sense of the word, having been elected 
Mayor of New York on three different 


occasions. Under Mr. Havemeyer the 
bank immediately obtained the confidence 
of the public. The present president, Mr. 
Warner Van Norden, became the president 
ten vears ago, and under his management 
the bank has become one of the prosper- 
ous banks of the metropolis, and now is 
numbered among thirty of the largest 
institutions in the United States. The 
deposits on the bank’s fiftieth birthday 
were $25,000,000. Its capital, $1,000,000; 
Wm. F. 
Havemeyer, a son of the first president, 
is the vice-president, and Henry Chapin, 
Jr., who for a 


surplus and profits, $825,000. 


number of years was 
cashier of the Third National Bank, is 
the cashier. He is well known through- 


out the country as well as in the city, 


having spent the greater part of his life 
in the banking business. Warner M. Van 
Norden and J. F. Sweasy are the assistant 
cashiers. Among the directors are some 
of the leading business and professional 
men of the nation. They are Warner 
Van Norden, Henry H. Cook, Elihu Root, 
Salem H. Wales, David H. Houghtaling, 
John H, Flagler, William F. Havemeyer, 
Henry F. Dimock, Mahlon D. Thatcher, 
and Alvah Trowbridge. 


rHE WESTERN NATIONAL BANK, 


This bank makes a marvellous showing 
in the statement made to the Comptrol- 
Its 
nearly $62,000,000, and 
undivided profits, $1,998,482. 


ler of its con lition on February 5th. 
deposits were 
For an 
institution that has not as yet attained its 
fourteenth birthday, this is certainly a 
remarkable exhibit. 

tHE SEABOARD 


NATIONAL BANK 


On the 
statement made to the Comptroller, the 
deposits of the Seaboard National Bank 
were $22,542,467; surplus and 
$318,169. 
has been steady and substantial, and it 


February 5th, according to 


profits, 
The growth of this institution 


now ranks among the large banks of the 
country. 


tHE LIBERTY NATIONAL BANK, 


In the report to the Comptroller, Feb- 
ruary 5th, this bank’s deposits were $7,- 
203,592; profits, $648,086. 
The growth of the Liberty reflects credit 
upon the management. 


undivided 


THE MERCANTILE NATIONAL BANK, 


This bank’s report to the Comptroller 
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February 5th shows deposits of $16,733,- 
724; surplus and profits, $1,264,218. 
This is a showing of a strong, healthy 
nature, 


THE GALLATIN NATIONAL BANK. 


The deposits of this institution on Feb- 
ruary 5th, as given in its report to the 
Comptroller, were $18,311,000; surplus 
and profits, $1,925,806. This indicates a 
very healthy condition. 


BANK OF NEW YORK, N. B. A. 


The report made to the Comptroller 
February 5th by this bank shows depos- 
its of $33,617,757, and surplus and profits, 
This is oneof the substantial 
It is the 


second 


$2,047,218. 
institutions of the metropolis. 


oldest bank in New York, and 


oldest in the United States. 


THE MERCHANTS’ NATIONAL BANK. 


The deposits of the Merchants’ Na- 
tional Bank, February 5th, were $22,279,- 
510, and the surplus and profits, $1,096,- 


eco 


55 
paid 


On December 20, 1900, this bank 


its 193d consecutive semi-annual 


dividend. 


THF CHASE NATIONAL BANK, 


The statement of the Chase National 
Bank, February 5th, to the Comptroller, 
shows deposits of $54,322,460, and sur- 
plus and profits, $2,322,734. 
is one of the prosperous institutions of 
the metropolis. 


The Chase 


NATIONAL CITY BANK, 


The deposits of this wonderful institu— 
tion on February 5th, as shown by its 
report to the Comptroller, were $184,- 
621,730, its surplus and profits were 
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$5,731,583, and total assets $200,585 
any previous p 


563, 
which blic 


report. 


surpasses 


rHE NATIONAL BANK OF THE REPUB 


On February 5th, this institution re- 
sur- 


. 68. 


ported deposits $28,957,923.c4, and 
plus and undivided profits $1,153, 80: 
These figures indicate a steady, upward 
growth. 
YHE CINCINNATI TRUST COMPANY, 
The Cincinnati Trust Company has re- 
cently been organized under the laws of 
Ohio to do a general trust company busi- 
ness. Guy W. Mallon has been selected 
as president of the new institution. The 
company starts business with a capital of 
$500,000, and a surplus of $100,000; ad- 
ding to this the additional liability of its 
stockholders for the total 
amount pledged for the security of its 
The full list of 


Presi- 


$500, 000, 


depositors is $1,100,000, 
officers and directors is as follows: 
dent, Guy W. Mallon; 
Treasurer, N.S. Keith. 
Burkhold, Cashier Franklin Bank; Charles 
H. Davis, National 
Bank; James C. Ernst, President C. N. & 
C. Railway; R. E. Field, Treasurer Ham- 
ilton-Otto Coke Co.; J. M. Hutton, of 
W. E. Hutton & Co., brokers; W. J. 
Lynch, Gen. Pass. Agent C. C. C. and St. 
L. Railway; Guy W. Mallon, of Coffey & 
Mallon, counsellors at law; M. J. Mandel- 
baum, of M. J. Mandelbaum & Co., bank- 
ers, Charles L. Pack, Forestry Pine Lands; 
O, V. Parrish, Director Second National 
Bank, Hamilton, Ohio; C. C. Richardson, 
President Haldeman Paper Co.; E. R. 
Stearns, Treasurer Stearns & Foster Co.; 
E. G. Tillotson, Secretary and Treasurer 
Cleveland Trust Co.; Thomas Trevor» 
Manager The H. & S. Pogue Co. 


Secretary and 


Directors: Henry 


President Second 





